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CHAPTER TWO
(Ps.-Demosthenes 47.68-73)

Ps.-Dem. 47 (Agamst Euergos and Mneszboulos) is the only extant

‘ forensw oration that explicitly treats the question of who has the right to
prosecute in a 8ikn évou. The speech is probably not by Demosthenes,

and may be one of the works of Apollodoros, several of which are includ-
ed in the Demosthenic corpus.#4 ‘Opponents of the restrictive reading of

the law have claimed that the evidence supplied by this speech is

ambiguous and does not prove that only the relatives or master were

~ allowed to prosecute It has also been thought that the speech may even

imply that anyone at all could prosecute if they so desired. We must
consider the relevant passage m some detall ‘

~ The anonymous speaker, who is generally called the Tnerarchos, was

" engaged in a long-running series of suits and counter-suits with a certain

Theophemos.4> In the course of all this, the Trierarchos has brought a
Blkn weuBopapTupicov agamst the brother (Euergos) and brother- -in-law
(Mnesiboulos) of Theophemos for swearing false testimony agamst the
Trierarchos in an earlier suit.46- During his narrative, the Trierarchos tells

‘how Theophemos had previously won a suit for assault (3t aixelas) that
‘was to be settled by the payment of a fine. But on the very day that the

. 44The authenticity of this speech was already doubted in antiquity (see
Harpokration, s.v. é&karotpouwv); cp. A. Schaefer, Demosthenes und seine Zeit (Leipzig,
1858-87), 3.2:130-34, 184-99; F. Blass, Die attische Beredsamkeit (Leipzig, 1887-98),
3.1:484-89; C. Riiger, “Zur pseudodemosthenischen Rede gegen Euergos und Mnesi-

" bulus (47),” Philologische Wochenschrift 40, 1920, 117-20; J. Trevett, Apollodoros, the

Son of Pasion (Oxford, 1992), 50ff., esp. 62, 73ff., is too cautious in this matter.
45For this pattern of suit and counter-suit, so common in Attic litigation, see

* 'Harrison; 2:131ff, The best summary of the case is still Gemet (1954-60), 2:195- 200. -
" For Theophemos, see J. Kirchner, Prosopographia Attica (Berlin, 1901-03), nr. 7094;
‘ _valso 1. K. Davies, Athenian Propertzed Famllzes 600 300 B.C. (Oxford, 1971) ad loc.

460n the Bixn. \yeusoucxp-rup(cov, see Hamson, 1:156n.3, 2:127ff., 192ff,; E.

_ Berneker, “Pseudomartyrion dike,” RE 23.2, 1959, 1364-85; and, more recently; A. C‘
. Scafuro, “Witnessing and False Wltnessmg Proving Citizenship and Kin Identity in

Fourth-Century Athens,” in Athenian Identity and Civic Ideology, ed. A. L. Boegehold
and A. C: Scafuro (Baltimore and London, 1994), 170ff.; also see n.138 infra. For fami- =

_ ly members appearing as witnesses, see Humphreys (1986), passim, esp. 77n.29 on the

precise relationship of Mnesiboulos; cp. Kirchner, nrr, 10265 (Mnesxboulos) and 5458

. (Euergos)
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Tnerarchos offered to brmg Theophemos to the bank for payment,

Theophemos went instead to the Trierarchos’ estate so as to seize the

value of the penalty hlmself 47 Theophemos, accompanied by Euergos
»and Mnesxboulos burst 1nto the Trierarchos’ home while the: Trierarchos

was away and while his wife and children were having their dayt1me '
‘meal. An old woman was present. Originally one of the. family’s slaves,
she had been freed long ago by the Trierarchos’ father. She had married
and moved away. But on her husband’s death she returned to live at the
‘Trierarchos’ house as a faithful servant. When the. men burst in, this

elderly woman clutched a goblet from which she was drinking to her
breast; the men tried to seize the cup and, in the ensumg fight, the
* woman received some blows from which she presently died.

We now come to the relevant passage 47.68-73. The followmg
translation is that of A. T. Murray.48

47Seizure of property was legal if a settlement had not been paid within a spec1ﬁecl
period of time; see n.25 supra. On the Slxn cnxs(cxs, see Gemet (1954 60), 2: 197ff
Lipsius, 643ff.

» 48 Demosthenes V Private Oratlons XLI- XLIX with an Engllsh T ranslatton
(London, 1939), 319-23. There are several points where my own interpretation diverges

from that offered by Murray; see text infra.” The Greek runs as follows: [§68] "Ewedy

To(vuv ¢TeheUTnoey, fABov dis Tous égnYang. fva eiBenv & T1 we xpn moisiv wepl

TouTwY, kal Biynodunv alTols dTavta Té& yevdueva, 'rr‘|v Te &PIEW THY TOUTOV, Kal . .

THy elvolav Tis dvﬂpmn’ou xal cos elxov alimhv v Tij olkig; kal cos Bi& 16 kupPiov, otk
aqieioa, TeAeuTrioeey. - akovoavTes B¢ pov ol EnynTal TaiTa, " TpovTd ue Tré-rspov
Egnynocov'rcx( Hol uovov A xat cuuBouAeuocoow [§69] &moxpivapévou B¢ pou alTois
aupdtepa, elwdy por “fiuels. Tolvuv coi T& piv vépipa EEnynodueda, Ta Bt olppopa

“TAPALVECOLEV. 'n'pc.)'rov utv émeveyketv 86pu Eml Ti) ékpopQ. kal Tpoayopedew éwl TEH

uvipari, &l Tis TpooTikeov toTl ThHs &vBpdhmou, EmElTa TO pvijua QuAGTTEW Eml TpEl;
‘nuépag . TaBe bt oupPoulevoudy gorr Emeadi.auTos pev ol Tapeyévov, 1 8t yuvi kal T&
wradla, &AAot 8¢ ool ndptupes ouk elolv. .Gvopactl pév undevl TpoayopeUsiv, Tolg

BeBpakdot Bt kal xrelvao; elta mpds ToV Bacthéa uhy Aayidvew. [§70] oudt yap Ev 16> |

véue EoTi oot -oU ydp 0TIV EV YEVEL OOL Tj avepmno; oubt Béparaiva, £ v oU Adyers
ol 8¢ véuot Tom'cov keAevouot Thv Bleobiv elvar ot el Siope £t TTaAladlc alitos kal
1 yuvi) xai & Tabla kal xatap&oeafe avrrols kat Ti olklq, xelpeov Te BEeig TOAAGTS
glvat, KGv Htv cmocpuyn c, E'mcopmxévcn #av B¢ ¥Ans. phovrioe. &AX’ Umtép ceauTol Kal
puls oixlas &pooigdpevos s p‘)qo‘ra v -gupupopav q>épew &AM Bt €l M BovAel,

U.” [§71] Talta Grovoas ¢y TV, EENyNTAVY, kal Tolus vépous Emokexpduevo;
Tous Tol ApdkovTos Ex Tiis OTAATS. éBou}\euéunv HETd TAY Plhcov S T1 Xp1} 1e Tl'OlElV

ouuﬁouksuév‘rcov 8¢ pot TaUT&, & pEw un'ép Tiis oiklas Tpoofiké Hot’ ‘n'pa&m kai &

- ¢ENy1oavTd ot o égnyn'ral Etrolnoa, & &' ik TV vdHcV OUKETT HOt TIPOOTIKEV, ncuxlcxv
" elxov. [§72] kehever yap & vépos, & &vdpes SikaoTaf, Tols TpooTikovTas ¢mebiéva
péxpt aveglabéov, kal £v. T Spked 8|op(Cs-ra| [codd. et plur. edd.: émepeotav Fyp. Qyp.

" Pollux {n 6 supra}] & Tt mwpoorikcov toTi, k&v olkéTrs 1), ToUTWY Tas EmioKTyES €val -

. pol B oUTE yEvel TPooTikew 1} avepco'rros ouBtv; ‘& i) Soov TITOH yt-:vouévn oud’ al

- Bepaawvd yer  ageito Yap S ol Tratpds Tol éuol EAeuBépa kai xeopls coket kal .
Gvdpa Eoxev. [§73] \ysuoaoem‘ 5t mpodg tniGs kal Siopdoachai alirds kal Tov ulou Kai .
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(§68) Well then, after her death I went to the
’Interpretersa in order to learn what I ought to do in the
matter, and I related to them all that had taken place: the
commg of these men, the devotion of the woman, why it
was that I kept her in my house, and that she had met her
end because she would not surrender the cup. When the
"Interpreters had heard all this from me, they asked me
whether they should interpret the law for me and nothing
more, or should also advise me. (§69) On my answering
them, “Both,” they said to me, “Very well, we will '
interpret for you the law, and also give you advice. to.your
profit.b In the first place, if there be anyone related to the
woman, let him carry a spear when she is borne forth to
the tomb and make solemn proclamation at the tomb, and
- thereafter let him guard the tomb for the space of three

THY yuvaika ok &v ¢TéAunca, oud’ &v et el r‘jSE(u 611 aipriooiu dhou;- ‘o yap olites

- TouTous HIo, ds tpauTdv PIAG. “lva 8t i) Adyed udvov dxovonTé pou, auTéy Uuiv.

TOv vépov dvayvdaetal [F2QD].

2 The exegetes were official propounders: of sacred law. We do not know when
they were established (though the institution must be relatively old), how many there
were, how they were. appomted and distributed, or precisely what powers they
possessed What is clear is. that- some exegete or exegetes were to be.consulted in
matters involving pollution, and so in cases of homicide.- The fundamental study, of this
complex subject remains Jacoby, (1949), 8-70 (with 75£.); also Die Fragmente der

» . griechischen Historiker (Berlin, 1923-58 [henceforth = FGrH]), IIlb, Suppl. II, 534-36

(with 323 F14 and nrr. 352-54); J. Oliver, The Athenian Expounders of the Sacred and
Ancestral Law (Baltimore, 1950); idem, “On the Exegetes and the Mantic or Manic
Chresmologians,” AJP 73,1952, 406-13; idem, “Jacoby’s Treatment of the Exegetes,”

. AJP 75, 1954, 160-74; M. Nilsson, AJP 71, 1950, 420-25; N. G. L. Hammond, *“The

Exegetai in Plato’s Laws,” CQ, n.s., 2, 1952, 4-12; H. Bloch, “The Exegetes of Athens
and the Prytaneion Decree,” AJP 74, 1953, 407-18; .idem, “The Exegetes of Athens: a
Reply,” HSCP 62,1957, 37-49. F. Schachermeyr, Religionspolitik und Religiositiit bei
Perikles (Wien, 1968), who speaks of Lampon. (unfortunately, without any consideration

" of FGrH IlIb, Suppl. 1, 534f.; cp. n.161 infra) as “angesehenen und akkreditierten
" Theologen” (27), erts in reviving the old conception of exegetes as, inter alia, “der Hort

..eines sittlich-religiésen Urwissens....” (25f.). - On the rather limited scope of the
exegetes activities (limited, that is, to the non-political, explication of ritual; cp. Glotz
[1904], 300n.3), Jacoby is surely correct. The plural of Pl Euthyphro 9A6 (cp. 4CB) is
correctly explained by Bloch (1957), 40f.

‘ b MacDowell (1963), 16, correctly notes that the principal division which runs
throughout the passage is between what the exegetes expound and what they advise (see
p-33n.j infra).” They expound solely in matters of ritual; their advice, on the other hand,
which is more wide-ranging, is not binding. This is shown, inter alia, by the fact that-
the Trierarchos follows their advice only affer consulting with the stele and with his,

‘philoi. As such, consulting the exegetes is proof pnmanly that the Trierarchos. acted
B scrupulously in relzgzous matters;’ cp Jacoby (1949), 44£, 48
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days And this is the adv1ce which we give you smce you
were not yourself present, but only..your wife and your
children, and since you have no other witnesses, we advise
you not to make proclamauon against anyone by name, but .
in general against the perpetrators and the murderers; and
‘again not to institute suit before the kmg (§70) For that
‘course is not open to you under the law, since. the woman
is not a relative of yours nor yet a servant [sc. a slave],
according to your own statement; and.it is to relatives or
~ to masters that the law appoints the duty of prosecuting.¢
If, then, you should take the oath at the Palladium,d
vyourself and your wife and your ch11dren and imprecate |
curses upon yourselves and your house, you will lose the
goodwill of many, and if your opponent is acqu1tted you
will be thought to have committed perjury, and if you
. convict him, you will be an oobject of malice. No, after you
have performed the proper religious rites to cleanse
‘yourself and your house, bear your misfortune with such
patience as you can, and if you choose, avenge yourself in
some other way.”

(§71) When I had received thls adv1ce from the |
Interpreters and had looked at the laws of Draco on the
inscribed slab,® I consulted with my friends as to what

' Croyeov here, and in §72 belovv probably refers to the prosecutors and not to the
victims; see (pace Gérnet {1954-60]; 2: 223 Evjen, 263) Grace (1975), passtm See
n. 114 infra,

dg Bloua ¢l TTaAAadlcp means, in effect “if you should bring the case to court”
(see T Lenschau, RE 18.3, 1949, 168-71, s.v.). It is widely assumed that a case against

Theophemos, had it been pursued, would have been one of intentional homicide, on the .

supposition that gévos #kev included deaths resulting from any intent to harm (Dem.
54.25-28; see Loomis, 93). Intentional homi-cide was generally tried at the Areopagos

“The reference here to a trial at the Palladion would therefore be due to the-old woman’s
“non-citizen status: cp. Stroud (1968), 39f.; MacDowell (1963), 69; - Grace (1973); 18;
"Gagarin (1981), 56f., 141n.77. On the Palladion, see Jacoby ad FGrH 323 (Kleidemos)
- F20 (cp. 325 F16); MacDowell (1963), 58-69; Rhodes, 642ff.; Heitsch (1984), 11n.26; »
" Humphreys (1991), 22n.17; A. L. Boegehold, The Athenian Agora, XXVIII. The

Lawcourts at Athens (Prmceton 1995), 47f., 139ff." Thiir; “The Jurisdiction of the

Areopagos in ‘Homicide Cases,” in Gagarin, ed., (1991),53-72; is unpersuasive;. see .
. Wallace (1991), 73ff.. On the legal role of the King Archon or Basileus, see n.186 infra.

€ Drakon’s stele was set up at the Stoa Basileios (cp. IG i3 104.7-8; Stroud [1968],
30; Rhodes, 134f.; Robertson, 64f.; see n.158 infra), and laws thus posted around the

+ city were occasionally consulted by litigants' (Thomas, 60-68), Itis.commeonly assumed,

Ps.-Demosthenes 47 | - ‘ 25

course of action I should pursue.f As they gave me the
same advice, I did what was necessary to purify the house
and what the Interpreters had prescribed, and abstained
from further action _whieh the laws forbade.8 (§72) For the ‘
law, men of the jury, ordains that prosecution shall be by
relatives within the degree of children of cousins; and that,
in the oath inquiry. shall be made as to what the
_relatlonshrp is, even if the victim be a servant [sc. a slave]

©

therefore, that the stele mentloned by the Trierarchos was Drakon s stele (Stroud, 39f.;

Gagarm {1979], 312n.35; [1981] 57n. 71; M. Piérart, “Note sur la prorrhesis en droit
attique,” L’Antiquité classique 42, 1973, 430n.17; K. Cliniton, “The Nature of the Late
Fifth-Century Revision ‘of the Athenian Law Code,” in Studies in Attic Epigraphy,
History and Topography. Presented to Eugene Vanderpool Hesperia Suppl. .19
[Princeton, 1982], 35). But this cannot be known with certainty. ‘The normal procedure,
at least prior to the establishment of the central archive, was (presumably) for the laws
relevant to a particular office to be housed at that location (cp. Jacoby [1949], 383n.27;

Stroud [1968], 28f;; Boegehold [1972], 29; : Thomas, 73ff.), and we hear, in fact, of
homicide laws set up at the Areopagos (Dem. 23.22; :Lys. 1.30; [6].15; cp. "A8. TToA.
35.2). Gagarin, to be sure, thinks these Areopagite laws were not identical with those
posted at the Stoa Basileios ([1981], 26ff.; also Figueira [1993], 240);. but Dem. 23.28

. (see n.18 supra), used to support this contention, refers to the Heliaea and not to the
. Areopagos, and so'may not provide any evidence at all about the contents of this
“ Areopagos code (note the apposite remarks by Humphreys [1991], 32n.54). Because of -

the absence of any mention of the status of slaves in Drakon’s code, Grace ([1973], 18;

'[1975], 5) proposed that the Trierarchos may have consulted a stele at the Palladion

(citing, somewhat loosely, Dem. 23.63 and 71). This, however, is also far from certain,

. There was apparently more than one copy of the homicide code within the city (see -

above), any one of which may have been consulted by the Trierarchos. . There may even
have been minor variations among them. Laws could be amended. ‘But such changes'
probably would not have altered the original texts in any significant way, since they
were not always added to the formal inscriptions or, if added, could be placed at the

" bottom as addenda (Gagarin [1981], 23ff.; [1986], 84n.12; Thomas, 48nn.113-114).

Moreover, the practice of making dupllcate copies was common enough (Thomas, 75f,; .
cp. Stroud [1979], 16f.), ‘and it is possible that all the stelai set up in the city that

~ contained the homicide code were nearly identical with one another. In -any event, the

claims to: have consulted the stele may well be nothing more than a hollow conceit
intended to 1mpress the j Jury, see Bonner-Smith, 2 16f.; Thomas, 60-68; and next note

" infra.

fv TSV lAcov here may indicate “brothers and. cousins” (MacDowell [1963], 16‘),

" but more likely refers to expert legal advise; see Bonner-Smith, 2:16ff.; Harrison,.

2:157f., esp. 158n.2; ‘Bonner, Lawyers and ngants in Ancient Athens: The Genesis of
the Legal Profession (Chicago, 1927), ch. 10 passim, esp. 201f., 213f. For gfAos used
of friends as well as kin, see W. R. Conrior, The New Politicians of Fifth-Century Athens
(Princeton, 1971), 35ff.

£ & B tx TGV véucov QUKETI Lol 'rrpocnxev = what was no longer legally proper”.
For oukéTl, see Grace (1975), 10n.e, who (pace Gagarm (19791, 309n.29) sees no
ambiguity. As the woman is ‘now free, it is “no longer” fitting for the Trierarchos to
proceed. o ‘ i
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and it is from these persons that criminal actions shall
pro‘(:eed.h ‘But the woman was in no way related to me by
blood, she had only been my nurse; nor again was she a
servant [sc. a slave]; for she had been set f_ree by my
father, and she lived in a separate house, and had taken a
husband.i (§73) Now, to tell a false story to you and
support it by an oath with imprecations on myself, my son,
and ‘my wife, was a thing I dared not do, even if I knew

- well that I should convict these men; for I do not hate °
them as much as I love myself ‘But that you may hear this .

not merely from my own lips, the clerk shall read ‘you the
law 1tself

‘ h emokyets = ¢meCibval; see (contfa MacDowell [1963‘], 20; Harrison, 1:169n.4;
Panagiotou, 433)_ Grace (1975), 11ff., esp. 15f.; also Gagarin (1979), 310n.30.

! xepls kel has often been thought to be a technical term for a freedman who
continued.to pay an annual fee, and some have claimed such freedmen were still tech-
nically slaves (based on Lex. Seg., 316.11ff.). On this entire question, see A. Calderini,
© La Manomissione ¢ la condizione dei liberti in Grecia (Milano, 1908), 374f.; Harrison,
1:167n.5; E. Perotti, “Les Esclaves xcpls olkotvTes,” in Colloque Besangon 1972:
actes du colloque 1972 sur I’esclavage (Paris, 1974), 47-56, Whitehead, 25n.87; also 3.
Ji: Kasakesuy (E. Kazakevich), “Bbitd iy paGamu Ol XWPIZ OIKOYNTEZ,” BAH 3,

+-1960, 23-42." (This paper, written in Russian by the American expatriate, Emily Grace, -

deserves wider attention than it has hitherto received. :Apart from the phrase under
discussion, it includes a detailed review of both o8és and awogopd.) There is little
justification, iowever, for the view that individuals so characterized represented any sort

of rigid legal category at all. The classical sources (Aesch. 1.97; Dem. 4.36) are highly

ambiguous at best, and the lexicographical reports (which are very late) are not, in fact,
uniform (cp. Harpokration, s.v. ToUs xcopls oikobvras), and probably do not rest on any
mdependent sotirces of information; sée Kazakevich, 34-:36. ‘The phrase, moreover, is
often used in a very generalized manner, even of free citizens (cp. [Dem]. 47.35 xal
xmp(; ofxoln ‘6 ©Oedgnuos). Besides, the entire clause at 47.72 agsito yap Umd Tol

n@mﬂg&m kal xcopls e kal &vBpa €oxev shows that the elderly. .

woman is certainly portrayed by the Trierarchos (and cp. §55) as definitely ror still a
slave (see n.128 infra; also Gemet, “Aspects du droit athénien de I’esclavage,” in Droit
et société dans la Gréce ancienne [Paris, 19551, 169); and the fact that the exegetes’
response (based solely on the Trierarchos’ narrative; cp. §70 £€ v ot Aéyeis) is that the

Trierarchos is not to prosecute since the woman is neither a relative nor a slave (§70

-oUdt Bepamraiva; 72 oS’ al Bepdraivk ye; see p.36n.w infra), shows that the ofﬁc1a1
exegetes also belleved that the woman was no longer a slave.
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The Trierarchos’ narrative is not fully convincing. < While the -
Trierarchos represents Theophemos’ violent seizure as completely
unwarranted, the reader may well suspect that Theophemos was havmg
more difficulty in obtaining his payment than the speaker lets on.4? There
is also a question as to whether the Trierarchos has accurately described -
the old woman’s legal status.5® What is important for our purposes, how-
ever, is that the speaker has 1ntroduced this narrative of the nurse’s death ‘
in order to show the character of his opponents in a negative light, and to -
indicate that he, on the other hand acted with all scrupulousness and
without being overly htlglous 51

49Cp. §§ 49-54, -

50very little is known about the legal status of freedmen. “They ‘do not seem to -

- have constituted a distinct legal category.of their own, and were probably classéd simply

as metics (see, e.g., M. Clerc, Les Météques athéniens [Paris, 1893], 282-94; Harrison, -
1:184-86; Whitehead, 16f.). Yet the question of metic status poses difficult problems of

its-own. ‘It is widely believed that metics had full access to Athenian courts (though
some would restrict this right to dikai only); cp. Harrison, 1:193ff.; Rhodes, 655; P.

. Gauthier, Symbola: Les Etrangers et la justice dans les cités grecques (Nancy, 1972) ‘

136-49; Whitehead, 89ff.; also (with reference to. freedmen) Calderini, 326-35. But the

‘common view (cp. Ar. Pol. 127537-14) that metics had to be represented in court by

their prostates is probably to be rejected (cp. Clerc, 260-74; Whitehead, 90ff.; Gauthier,
126-36). The locus classicus for.the status of metic-victims in homicide procedures is,

in fact, [Dem.] 47.68-73. Grace (1975), 6ff. (also Gagarin [1979], 308), thinks it

s1gmﬁcant that the Trierarchos appears to conceal the metic status of the nurse, but this
is only because she seems to assume that the prostates would be entitled to prosecute on. - -
behalf of a metic-victim. Yet even apart from the fact that the forensic obligations of the
prostates were presumably quite limited, we cannot imagine that the exegetes (or the
jury, for that matter) would have failed to observe that the elderly nurse was indeed a
metic had this fact been significant for the case at hand. The exegetes are clearly given
the same information as is the reader (cp. §68 GkoUcavres 8¢ pou oi EEnynTal TaiTa),
and their advice is specifically based upon this information (cp. §70 £€ v oU Aéyeis;
p.26n.i supra). Besides, the status of the woman is.not réally hidden at all (cp. §70 éwl
TlaAAa8ico, with p.24n.d supra). Consequently, the silence of the exegetes is sufficient

_to prove that apart from the fact that metics (together with other non-citizens) had their

cases tried at the Palladion, there were no special regu]atlons regardmg the prosecution
of homicide on behalf of metic victims.

S1gee Blass (3.1:488): “die Charakterschllderung der Gegner fiir den’ Sprecher sehr
wesentlich war”; also p.23n.b. supra, and pp.49-50 infra. Litigiousness was not viewed
favorably by the Athenians (cp. K. J. Dover, Aristophanes, Clouds. .Edited with
Introduction and Commentary [Oxford, 1968], ad v. 208; idem, Greek Popular Morality

* in the Time of Plato and Aristotle {Oxford, 1974}, 187ff.; also Thuc. 1.77.1 PAoBIKETY

Bokoilpev), and litigants often took pains to prove to the jury that they were not seeking
delays on purely technical grounds (Bonner [1927], 189-99). Homicide charges were
not rarely used as a legal strategy to confound one’s opponents, since anyone accused of
homicide was subject to atimia, and thereby barred from entering the courts; see a
Bonner-Smith, 2:72f.; Rhodes, 641; Parker, 132n.108; also n.84 infra.
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A straightforward reading of the passage will ‘suggcst‘ that the law is
to be taken restrictively, for the Trierarchos seems to be claiming that he

- wanted to prosecute on behalf of the old woman, but was advised not to
do so since the law stated that only relatives or the master of a slave could

prosecute, while the nurse was not a relative, and was also no longer a
-~ slave. Several objections to this intérpretation have been offered,52 but
the chief objection concerns the nature and contents of the oaths
(diomosiai) that are mentioned in the passage. : ‘ :

All Greek trials began with an obligatbry, preliminary oath sworn by -

~ both parties and called, in the case of homicide proceedings, diomosiai.>3

32(1) §70 oUBE yap &v 16 véue EaTi ot = “La loi ne te le permet pas non plus”
"{Gemet [1954-60] ad loc.; cp. R. Dareste, Les Plaidoyers civils de Démosthéne [Paris,
1875}, 1:377 “La loi ne t’autorise pas 2 le faire”). ‘MacDowell (1963), 19, who admits
that the law enjoiried an obligation to prosecute upon the relatives or master; but ¢laims

* that it did not actually prohibit others from prosecution, reads éoTi pro o, and
translates “it is not legally your concern”. 'In this case, the passage does not prohibit

prosecution on the ground that the Trierarchos is. neither. a relative nor a master; it
.. simply states that a prosecution is not required since the Trierarchos is neither a relative.

nor a master. mpoofikev in §72 below does not help to solve the problem (contra Evjen,
. 258n.11). Admittedly, this question can only be answered by considering the entire
context. Still, pace Gagarin ([1979], 309n.28; cp. W. S. Barrett, Euripides, Hippolytos
[Oxford, 1964], 425f.), the choice of accentuation is important; see H. Chandler, 4
" Practical Introduction to Greek Accentuation, 2nd ed. (Oxford, 1881), §§938-9. (2)

MacDowell also thinksthat the law could not be restrictive since the exegetes do not

© simply tell the Trierarchos not to prosecute on the familiar grounds ‘(cp. [1] above), but
apparently feel the need to offer other reasons as well: (a) that the Trierarchos. did not
witness the events himself (§69 éweadt avutds ptv o Trapeyévou...GAkot 8¢ oot pdpTupes
oUk eiciv); (b) that even if he won the case, he would be unpopular (§70 é&v 5t £Ans,
@lovtigei; see text infra); (c) and because such a troublesome prosecution on behalf of
an old freedwoman would be beneath his dignity (§70 i Siopei émt TMaAAadleo... xefpcov
Te 8SEe1s moAols elvat). MacDowell, however, has failed to grasp the structure of the

- passage, which, when properly viewed, will show that none of these three features are’”

offered as independent reasons not to prosecute. See text infra.

33See n.35 supra:. - Also Lipsius, 829ff.; Glotz (Darem.-Sag), 761f.; Bonner-
Smith, 2:165ff.; MacDowell (1963), 92. These preliminary oaths, legally and formally
required, must not be confused with what is conveniently termed the ‘evidentiary’ oath,
occasionally sworn in response to-a challenge (wpékAnats). The evidentiary oath, which

undoubtedly had been fully probative at an early date (see Lipsius, 895ff.; Bonner.

{1905}, 74f; Latte [1920], 5ff.; Bonner-Smith, 2:146ff., 158ff.; Harrison, 2:99, 150ff.),

‘ ‘could only be sworn with the consent of both ‘parties (Glotz, 761, 765f.). A challenge to |

swear the evidentiary oath was rarely offered (Bonner-Smith, 2:158f.; also D. C.
Mirhady, “The Oath-Challenge in Athens,” CQ, n.s., 41, 1991, 78-83) for obvious
reasons: either because the evidentiary oath remained probative into the classical period,
.ot (more plausibly, perhaps) because agreeing to swear the oath, while no longer in itself

" decisive, was calculated still to have a positive effect upon the jury.. Nor should the -

' formal diomosia, sworn by the party litigants, be confused with the oaths that were
sworn by ordinary witnesses in homicide proceedings (cp. Ant. 1.28, 5.12; Lys. 4.4,
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In thés_e oaths, the swearer would call down destruction uvpon‘lLlimself and -

his ‘posterity in the event of perjury.54 It seems that the litigants had to
swear to several items. . They clearly had to swear to the truth of the

" ‘events they were about to describe.55 They also had to swear that their

statements would be relevant to the topic at hand (sis attd > TpEyHa),
though there was. apparently no way this provision might be enforced.6

" More importantly, it is often stated that the prosecution in a homicide
procedure had to swear that he was, in fact, of the requisite relation to the

victim. If this is so, then the law was clearly and explicitly restrictive.
But the only evidence for this claim comes from [Dem.] 47.68-73, and it
is precisely the interpretation of this aspect of the passage that has most

often been called into doubt.57

+Oaths are mentioned on three occasions in our passage: prominently
at §70 (et Biopet eml TlaAAableo xTA.) and §73 (weloaoha 5t Tpds Uuds kal
SioudoacBan kTA.); parenthetically at §72 (kal &v TG Spkep Blop(Cs_Tm\iﬁ Tl
mpootikewv eoti). Some have simply stated that the general context of §73,
at least, suggests that the oath there mentioned should include an oath of

- relationship, since it is the Trierarchos’ relation to the nurse that is

apparently under discussion, while this oath of relationship is sufficiently
confirmed by the parenthetic clause of -§72.58 Against this, however,
MacDowell has offered several objections which have thus far gone:
unanswefed. First of all, he thinks that the parenthetic clause of §72, ‘
which seems to refer uhcquiVocally to-an oath of relationship, is in fact
too vague to allow of any definite conclusions, and need not even refer to

MacDowell [1963], 98f.; also Bonner-Smith, 2:166n.7 [and, on the question of witness
oaths outside of homicide proceedings, 172ff.}; cp. n.64 infra), which is a different
matter altogether. : . : ‘ :

54See n.35 'supra; also anner—Sm_ith, 2:165n.6; Parker, 199n.50.
55Ant. 6.16; Lys. 10.11; Dem. 23.67-69; -59.9-10; . Glotz (Darem.-Sag.), 762;

Bonner-Smi;h; 2:166nn.2 and 4; MacDowel‘l‘(l963)‘, 91f. _ N
36Ant. 5:11, 6.9; cp. Latte (1920), 19n.38; MacDowell (1963), 93; Rhodes, 718f.

57An oath of relationship is accepted, inter alios, by Lipsius, 831n.11; -Glotz
(1904), 305, 374; idem (Darem.-Sag.), 762; Latte (1920), 19; Bonner-Smith, 2:166n.1;
Evjen, 264f.;: Kidd, 217f. It is denied by MacDowell (1963), 94-96; Gagarin (1979),
310f.; Panagiotou, 431ff.; Wallace (1985), 258n.110. It is worth noting, perhaps, that
an oath of relationship (though probably a voluntary oath; cp. W. Wyse, The Speeches
of Isaeus. With Critical and Explanatory Notes [Cambridge, 1904], ad 11.6; cp. Dem.
39.2-4, 40.10-11) is attested for another procedure (a dispute over inheritance) in which
the question of relationship was also relevant to the outcome of the case. '

5850 Kidd, 218. - -
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the same oaths as do §§70 and 73.59 §73 he thmks need not refer to an .

oath of relatronshrp at all;50 while §70, he claims, cannot refer to such
an oath, since a later clause in the passage (t&v 5t ¥y, cpeovﬁcsl) must be
taken to mean that the Trierarchos envisions that the case nught indeed

" have legitimately come to trial.61

Before we consider this question of the oaths of relatronshlp,

- however, one specific objection must first be disposed of. The wife and

children are apparently to swear the dionosia with the Trierarchos.52 But
there is uncertainty as concerns their precise capacity in this regard. It
has been stated, more than once, that the oaths of §§70 and 73 must be

| ~oaths pertaining to the truth of the events, and not at all to the facts of -
relationship, since the only thing to which the wife and children, as

eyewitnesses, could have sworn was to the events themselves.53 It is cer-

tainly true that the term diomosia could be used of oaths that were sworn

59Mac‘:l)owell (1963), 96; cp. Gagarin (1979), ?;llf. The parenthesis might even. .

have been a scholiast’s gloss that found its way into the text; see n.120 infra.

60MacDowell (1963), 95f., apparently believes that the meaning of §73 depends on"

whether the xal in yevocobai Bé -kai Biopdoaobo is taken as part of a hendradys or as

adversative (for the adversative use of kai, see W. J. Verdenius, Mnem., ser. iv, 9, 1956,

250), and states ‘that either alternative is grammatically possible. ' This is true enough.

. And yet, MacDowell fails to note that such grammatical ambiguities are to be resolved

by reference to the general context, not vice versa. See n.123 infra.

‘ 61EV_]CI‘1 262, states that ‘MacDowell “overlooks the possibility” that the

.Trierarchos might gain a conviction (¥Ans) by swearing falsely to his relation to the

nurse. - But MacDowell clearly anticipates this claim and argues that, on this very
assumption, the interpretation founders on pBovficer: for if we assume that the Trierar-
chos, bound by an oath of relationship, could prosecute only by lying about his relation
to the nurse, then the crucial passdge in §70 must be taken to mean that (a) if it is
discovered that his oath was false, Theophemos would be acquitted (x&v v amoguyy
"), and the Triérarchos would be thought to be a perjurer (émcopknkévar); but (b).if, on

- the other hand (¢&v B¢), his oath was believed, and Theophemos was convicted (¥Ags) —

then: why would he be unpopular (oe‘ovﬁoer)? “This,” says MacDowell, “is the point
where this interpretation runs into. difficulty” (95). Some might attempt to meet this
problem by understanding Umo 8ecov with pBovrioe (see, e.g., E. Rohde, Psyche, tr. W .B.

" Hillis, 8th ed. [London, 1920], 212n:156; also Evjen, 264n.33). But cognates of ¢fvos

are not thus used elsewhere in Demosthenes, where the word seems always to be used of
human resentment (e.g., Dem. 18.315; 20.56, 139-40; often opposed to q>r)\avepcoma
20:165; 25.52; ‘or to £Aeov: 21. 196) See text infra.

62§70 «i Siouei em TTaAAadic m:r_s_sszl_n_w.v_n.sm_ﬁur_@gml uepg_mﬂg

[n.b. the plural] auTais kal T oikig;. cp. §73 &M_Lmb_&mmp_sﬂm

yuvaika oUK Gv éTéAunoa; see p.37n.y infra.

635ee LlpSluS 874n.30; Gagarin (1979), 311; and cp. §69 Emedi auTds piv ob
Tapeygévou, 1 8¢ yuviy kal Ta aidia, GAAot B¢ ool udpTupEs ouk eioiv, kTA.. This same
conclusion, though not this specific argument, is adopted by Carawan (1991), 4n.10;
also MacDowell (1963), 941f.
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by witnesses. 64 It is often sard MOIEOVET, that while only free males’ of

age could appear as witnesses in Attic courts, an exception allowed

‘women . (at least) to appear in homicide proceedings on behalf of the -
prosecution. 65 But the problem is not quite as- ‘simple. as it thus appears.

While the competence of women to appear as witnesses is itself problem-
atic, [Dem.] 47.68-73 gives. unequlvocal evrdence that women, and

~ apparently children also, could swear some type of 0ath.56 Even skeptics

will allow that women could swear an evidentiary oath. 67 Yet the oaths
mentioned in [Dem.] 47 cannot be evrdentlary oaths;58 nor can they be .

the oaths that were sworn by ordinary witnesses.%? In fact, the oaths of

§§70 and 73 clearly seem to form part of the preliminary oath.70 We
may, therefore need to assume that the oath to be swormn by the w1fe and

~ children was actually some type of oath of cojuration, in which the famrly

of the litigants would have appeared at the diomosia in the capacity of
oath-helpers.”! In coluratron proper, 1f we may Judge by analogy, the

64See n.53 supra; also Caillemer, 228n.7.

65Cp. Bonner, “Did ‘Women Testify in Homicide Cases at'Athens?” CP 1, 1906,
127-32; Bonner-Smith, 2:125f., 221f MacDowell (1963), 102ff., however is nghtly
skeptical; also Harrison, 2:136f. ‘

66So Bonner (1906), 127f.; see n.62 supra

67Harnson, 2:151; also cp Bonner (1905) 33n3 Bonner—Smrth 2:125, 159
Mirhady, 82, with n.14.

68The wife and child would not have been given the opportumty to swear an
evidentiary oath for the simple reason that such an oath required the consent of both
parties (see n.53 supra), which would not likely be granted in the present crrcumstance
see Bonner (1906), 129; also Bonner-Smrth 2:222n.1.

6S’Even if we allowed that women could appear in the capacrty of wntness (n.65),
we cannot suppose (on the strength of this single, ambiguous passage) that children (§70

" 1& waibla) also would be admitted as competent in this regard {cp. Bonner [1906],

129f.; Pl. Laws 937A is certainly an innovation; see Lipsius, 874n.32); yet, in the’
present passage, they too are made to swear the very same oath as the Trierarchos and
his wife (see n.62 supra) . ‘

70The oaths of the wife and children are apparently sworn in close connectron with

- the Trierarchos” own oath (n.62 supra and esp. P 37n.y infra). Yet the Trierarchos’ oath

must be a prehmmary oath; since (a) the swearing of this oath is made a condition for
the case moving to trial (p.24n.d supra); and, in any event, (b) a lmgant could not appear
as a witness on his own behalf (Dem 46 9f.; cp. 40.58). .

Non cojuration, see Glotz (1904), 288ff.; (Darern.-Sag.), 765 R. Menster, “Eides-
helfer im griechischen Rechte,” Rh. Mus. 63,1908, 559-86; Bonner-Smrth 2:174-90;
Latte (1933) 286 (= Kl. Schr., 388f.);; Wolff (1946), 41n.43 (cp. 75, with n. 198);
Gernet, “La Diamartyrie procédure archaique du droit athénien,” in eodem (1955),
99n.5. The use of cojuration in Athens, of course, is disputed; see, recently, Gagarm
*“The Nature of Proofs in Antiphon,” CP 85, 1990, 28.
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oath- helpers would have sworn not to the actual events, but simply to the

truth of the litigants’ own oath 72 This is not precisely what is occurring ‘

“1n our passage, for the family of the Trierarchos presumably would swear
also to the events.”3 Still, there may have been a type of cojuration used
in homicide proceedings such that the family of the prosecution was
allowed to swear their general support as part of the diomo_sia; including
(perhaps) an oath in support of the prosécution’,s claim to the requisite

degree of relationship with the victim.7# Admittedly, the existence of this
type of oath cannot be established with any certainty nor on independent

grounds. ' Yet the foregomg comments suffice to refute the claim that the
wife and children, as w1tnesses must have been swearing only to the
events. ‘

Still, the key to a proper understandmg of the passage does not rest
on such speculations as these, but will be found to lie in the rhetorical
structure of the Trierarchos’ narrative.”5 To this end we start by offering
the followmg outline of [Dem ] 47.68-73:

- T2See previous note. What countéd, then, would be the number of oath-hélpers

that could be assembled, not the quality of their testimony (Glotz [Darem.-Sag.], 765).

Indeed, such witnesses as family members probably would be considered. biased and not i

fully credible; see Bonner-Smith, 2:135f,; Humphreys (1986), 74ff. It has been
supposed that IG i3 104.21 (ouvBi6kev) might refer to cojuration (see R. Dareste, B.
Haussoullier, ‘and Th. Reinach, Recieil des inscriptions juridiques grecques [Paris,
1892-1904], 2:12, with n.1; also Glotz, 765; J. Plescia, The Oath ‘and Perjury in
.Ancient Greece [Tallahassee, 1970], 54f.). This is possible, though there is no reference
to an oath at 104.16 (see Stroud [1968], 9f., 49f.) as was formerly believed (e.g., U.

Kohler, “Attische I_nschrlften ? Hermes 2 1867, 32f.); but see 143, w1th Boegehold

(1973), 153 init.
T3See n.63 supra. |

7430 Bonner-Smith, 2:190f. (cp 221f.); also though he does nét ailow 4n oath of
relatlonshlp, MacDowell (1963), 107. ‘

T50nly Grace (1975) has recogmzed the 1mportance of the rhetorical structure, and
used her analysisto good effect ‘
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E'rm&‘] Tolvuv ETE)\EUTnoEv aKO\'Jca\JTEg B¢ ov ot éEnynTal TalTa,
ﬁpovré e TTSTEPOV. ' ‘

(49] egqyﬁocowa[ Hot uévov

(ID 1} xal oupPouledocaotv.

arroxpwausvou B¢ Hov auTols auq>é'rspa elmdy u01 “Tusis To[vuv aot
J Iy T& piv vouua Eﬁnynoéueea
(I1) T& Bt ovupopa Trapatvéoousp. i

(h
(& véupa égnyﬁcéusea)
'rrpcbi‘oh gé_v k
1) emeveyxeiv 8dpu &l Tﬁ EKqupé.

2) kal Tpoayopevely £l TE uvﬁuaTl‘

- — ¢l Tis wpoatikeov kot T avBpcdTou —1

3) tmrerta TO pvijua UAGTTEWY Tl TpETs Nuépas.

i The exegetes clearly distinguish what they expound ((EnymiccovTai/EEnynadueda
=I) from their advice (cuiBoukevcwow/mapaivécopev = II). They expound on ritual
matters (& voupa; cp. Jacoby [1949], 273n.242). Their advice, on the other hand,
which pertains largely to legal issues (see II below), is not bmdmg, but only for the
Trierarchos’ profit (t& oUngopa); see p.23n.b supra. .

k TpédTov piv is answered by T&Be B2 below. wpédTov utv introduces three ntual‘
reqmrements (t& véuipa), and can only refer to what the exegetes expound.

L Tig mpootikeov toTt should be taken as the sub]ect of the infinitives, and not as

_ the object of mpoayopevew; see p.44 1nfra with nn.106-107.
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(1)
- T4BeBE M oﬁuBou)\E\'Jouév go (sc. oi EEnynTal)

1) tmedpy 0 mn'b; uév ou Trapeyévou
f Sé yuvi xal Téx mxlB(cx
&Aoot 8¢ ool vu}d.p'rupeg ouk eiolv ©

6youac‘r\ ukv hnSev\ ﬂpoqyopeL’JEIV;
Tois BeBpardot Bt kal kTelvacty.

-

2) elta rpds ToV Bacihéa iy Aoy xdvev:

(a) ouBr‘: y&p év T véum goT1-oor '
(b’x) ‘0l yép toTv v yével col 1y &vepwrrog
by) oudt Gepd'rrcnva

(b"") of Bt vépon 'rou—rc.ay KeAevoUoL THY S[c;:glv ieTv‘mj p

-rdrBe Bé answers TrpcoTov uév above, and introduces the section of advice; cp.
cuu[.%ou}\suouév oot with auuBou)\euocoow above.

B Cp. y&p mfra with n.p..
O N.b. the A- B A structure.

‘ P I1.2.b gives the reason (ydp) for I1.2. a, wh1ch is 1tself the ground (ycxp) of the
-injunction in IL2 (uh Aayxdvew). N.b. the chlastlc structure of II.1 and IL.2: the ground
(¢meidh) + the.injunction (wpoayopedelv), followed (sTra). by a second injunction (u

. Aayxdvew) + its ground (oUBt yap). The exegetes thus offer two distinct pieces of -

ddvice, together with the reasons for each, As such, Murray’s punctuation (n.48: supra)

" is incorrect. For chiasmus in Demosthenes, see 'C. Rehdantz and F. Blass, Demosthenes

ausgewdiihlte Reden (Leipzig, 1886-1910), 2.2, Indices, s.v. “Stellung”; 1:123 ad Olynth.
. 3:1,ete.; also G. Gebauer, De Hypotacticis et Paratacticis Argumenti. ex Contrario
. Formis Quae Reperluntur Apud Oratores Atticos (Zwiccaviae, 1877), 346-53; A. Bloch,
“Literarische und mschnftlxche Gesetzesprosa im Gnechlschen," Mous. Helv 32, 1975
147, ‘ .

S
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3) doT' el Slousl 5111 ﬂa)\}\a&m u\rrbs xal 1 ywﬁ rad T& TTadia
Ka1 katap&oeabe: mrroxs Kkal T ou<(q :

(y) xefpoov 1€ 86&5\; TroAAais elvat,

®) kal _,
(B°) t&v ptv amropuyn o, ETmcapkiKkéval,

(3°°) &&v B2 EAns, pBovrioe. 4

4) aax

() Umtp ceauTol kal Tijs oiKiag dtpoclcoodxuevo';.

(\y) co; pqcrra Thv cuuq>opc‘xv ?épsw &)\)\q S5t el m Bou)\El. ‘
- Tlucopou

q Evjen, 263, thmks th1s entire syntactical unit (sc. 11.3) contams three ascendmg

vcondltxonal sentences. "This is not correct. We clearly have here a single conditional (el =
“Blouel xTA.) with a complex apod051s (ve...xaf), the second part of which (kal) is itself

composed.-of two further conditionals related to one another by utv..5¢. Le., IL.3.y and
11.3.5 are both the consequents of the initial protasis (el SioueD). The primary cond1t10nal ‘
(et Bioyet...BOEeis) is minatory;. the two subordinate conditions (I1.3.5°/5°") are more,
vivid. - Consequently, the whole of I1.3 may be considered as a warning to the Tnerar-
chos not to swear at the Palladion, i.€., not to bring the case to trial. ‘

T While ¢hot’ kTA. states the negative conscqu_ences that will follow if the

"Trierarchos swears at the Palladion, with &A\’ we are brought back to the previous

injunctions that, if followed, would preclude an appearance at the court; see J. D.
Denniston, The Greek Particles (Oxford; 1954), 7f.

S 11.4. (W] clearly closes. II (cp. v ouwpopéxv PEPELY w1th Té& Bt 0uuq>opcx
Tapaivécopev above). In fact, I1.4.y must refer specifically to 1.2, rather than to IL.1,
since it focuses pnmanly on what the Trierarchos ought not to do (sc. uh Aayxdvew)
rather than on what he is advised to do (sc. mpoayopelev Tols BESpaKém) The
structure of the passage thus encourages us to take IL.4.¢ to refer to IL.1. .In'11.4.¢ the

. Trierarchos is urged to undertake the necessary ritual actions (cp. agooioodytvos, with

Parker, App.1), and IL.1 must also refer to a ritual rather than a legal proclamat:on pre-

‘cisely because the Trierarchos is not to proclalm against anyone by name (p.42 infra).

1t might be objected that I also refers’ to ritual requirements (p.33n.k supra). But there is

_ really.no problem here since, as we shall see, IL1-and L.2 refer to a single proclamatlon, :
. and not to two distinct proclamatlons as'is sometimes claimed. The point, then, is that

the Trierarchos will ritually purify himself (I1.4.p) by observing injunction IL1; and he
will best serve hlS interests (IL.4.\) by observing: m_]uncnon I.2. 114 therefore closes
sectxon IL ' . ‘




Cox

36 . Ps.-Demosthenes 47‘

(- -

Talta dxovoas eyco TV EENYNTEV. kal Tols véuoug emcm—:\pduevog Tous

Tou. Apcxxov-rog &K Tiis oTHARS, t—:Bou)\euéunv HETA TGV q)l)\o.w 46T xpﬁ '

us TIOIETV. cuuBou)\euévrcov B¢ pot TauTd, ¢

1) & uﬂ L'mép- Tiis oiklas Tpoofiké pot mpafa kal &
pot ot eéEnynTal, émolnoa (cp. IL.1), U :

EEnyToavTd
2) & B’ &k TEV vOUWY OUKETL oL TTPOTTIKEY (cp.1L2a),
- fiouxlav eixov (cp. II.2). v
(@) keAevel yaip & vépuos (cp. I1.2.67)...

(i) ToUs TpoarikovTas Emefidvan uE"Xpl“C'XUE\plGBG)V (cp 2. b’x) ‘

—(kal év T Epred SroplleTal & T Tl'pOOT]KCDV toTiv) —
(ii) k&v olkéTns 7 {L2.b’y).
@) 'rovrmv T&s ETTIOKIELS Elval (cp 2. b”) W
(b) Euol Bt oliTe yével TpooTikev...oud’ au‘espdmxwd ye o

AQEiTo Yap.... (cp. II§2.b') X

cuuBou}\EUOVTcov clearly announces that III will recapitulate not I, nor T and 1I, . '

but specifically If; ¢p. Td®e ouuBouhetopev above.

UuaA glance at the whole of III (and see prev1ous note) will show that II.1 must
look back to 1.1, rather than to I, despite the language of éEnyticavTé ot of EnynTal,
The Trieratchos says that he did (¢molnoa) just what the exegetes told him to do — viz.,

" to proclaim simply against the doer. III.1 thus refers to the same ritual activity as II.1
(cp- I1.4.9). The kal inkal & éﬁnyncav-ro is probably explanatory.

V And what the exegetes adv1sed him not to do — viz., ufy Aayx&vew — he did riot

do (cp. I:4.yp, with previous note).

. W 1.2 seems prima facie to differ significantly- from IL. 2. But on closer inspection
it is seen that the differences are quite deliberate and a sign of careful composition.
I11.2.a recapitulates I1.2.b (If.2.a appears at [I1.:2). In IL.2.b, the TouTcov of b’ clearly
.. refers to both relatives and masters. But in I11.2.a the ToUtcov (2’"), placed where it is,

-, puts its stress unmistakably on the prosecution of the masters only. . This shift in
emphasis is easily explained. In II, the exegetes are speaking generally about the
- requirements of the law. In III, on the other hand, the Trierarchos is speaking with
reference to his own particular case where it is only the relationship of master to slave
that is at issue. See Grace (1975), passim. It is‘worth noting, moreover, that this shift in

emphasis is accomplished by the rather mechanical means of splitting IL.2.b"" (= I11.2.a) -
- in half, and placing part of it (III.2.a’) in front of what cormresponds to I1.2.b° (= I11.2.a"..

ifii), and part of it (IIL.2.a"") afterwards. Bepémaiva is further stressed in IIL2.b; ¢p.

" oUTE...o08" al...ye, with Denniston, 193; also L. L. Forman, ‘Selections, From Plato

(London 1911), 420f.

X Here too, III and II appear to differ more than they really do, and the drfference 1sv a

again clearly deliberate. To paraphrase:
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3) ‘ ©) \pE\'JO’acedl Bt mpds \'Juag kal Slopdoadbal avtds kal 'rév
vidv kal THv yuvaika otk &v EréAunoa (cp. IL3) Y-

—— oUd’ Gv &l eU tjEslv‘EﬁTl aiprjootut arous (cp. IL.3.d7") )
(c””) ol y&p oliteos ToUTous o, s tpautdy eiAdd (cp. I1.3.y/3).

4) “lva Bt uh )\éyco udvov cxKouché Hov, au'rbv Upiv Tbv véuov
ctvayvcooerm z

' It has been noticed by others that IT and IIT are essentially doublets of

‘one another.”6 But few have observed how closely the two correspond in.

minute ‘detail, and no one has noted how this fact is significant for -

‘determmmg precisely the nature of the oaths mentioned i in the passagc 17

(I1.2.a) It was not in the laws for ‘
(b’) she is nerther your relatlve nor slave
(b”) and the law orders relatives and masters to prosecute. .
(III 2) What was not in the laws, I did not do; for )
(a) the law orders relatives and especially masters to prosecute,
‘(‘b) but she was not a relative nor slave — for she had been freed....

One will notlce once again the chiastic structure. Presumably, the different
arrangement within Il and III was intended primarily for the purpose of stylistic variatio.
It succeeded too well, for commentators have not always seen that the passages are, in
fact, identical in content.

Y II1.3.c’ obviously picks up IL.3. “As such, the accusatives (Tov uidv kal v
ywvaixa) must be subjects of the infinitives, just'as much as 7 yuvi) kal T& Teudla are
the subjects in 11.3. Dareste and Gemet both translate thus; “also Bonner (1906), 128n.3:
This shows that MacDowell (1963), 107 (“I should not have dared to...take an oath for
myself, my son, and my wife”; cp. Murray, p.26 supra), is incorrect. Both son and wife
themselves swear at the dtomosza See n.62 supra.

Z While I11.4 does not repeat the contents of I1.4, it nevertheless composmonally
closes III in a similar way. For clearly, the law to be read (IG i3 104 or some version
thereof) can only refer to the material discussed in III (= ID), since the regulat1ons
expounded by the exegetes (= I) were surely unwritten. '

76See, e.g., Grace (1975), 14, who speaks of “the device of persuas_ibn by
repetition”. On the use of “parallelisms™ in dicanic oratory, see Dover, Lysias and the
Corpus Lysiacum (Berkeley and Los Angeles, 1968), 60ft.

- TTpanagiotou (431££), though seemingly aware of the doublet, fails to analyze it. _
Furthermore, the distinction he does note between the “strong positive words” of the
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Yet the rhetorical structure of the passage clearly demonstrates that I and
-III are, for all practical purposes, identical to one another in the1r
contents, and nearly 1dentrcal in their form.

Before returning to the problem of the oaths of [Dem.] 47, we must -
first confront a question regarding the nature and number of the
proclamations (prorrheseis) mentioned in the passage A reference to -

proclamations is found on two occasions: §69 kal Tpoayopevew ¢ml TR
‘wvhuaTt xtA. (= 12); lbld SvoudoTi tv undevl TpoayopelEw kTA. (— IL.1).
There are several issues surrounding these prorrheseis. First of all,

MacDowell claimed that the Athenians made use of three distinct procla- -
mations: (a) a proclamatron made at the tomb of the deceased, mentioned
. explicitly only at [Dem.] 47.69 (1.2);7® (b) a proclamatlon_ made by the

family ¢v ayopa (IG i3 104.20-21 = Dem. 43.57; Pl.-Laws 874AB);7®
and finally, (c) a proclamation made by the Basileus (Ar. *AS6. TIoA.

57. 2) 80 Yet many scholars have ob_]ected to the redundancy of this -

positive injunctions and the only loose negative constructions” of the complementary

prohibitions, while itself of dubious value (cp. n.27 supra), is (as we shall see [pp 45ff

infra]) completely irrelevant to the logic of the passage.

78While MacDowell (1963), 24, thought this was a special call for relatives (cp.

n.105 infra), it is more generally believed that the reference is to a standard and purely
ritual requxrement (see Bonner-Smith, 2:219f; Piérart, 432f.; Ev_;en, 262; A. Pieri,
“TIPOEITIEIN EN AI'OPA,” in Munus Amicitiaé: Scritti in memoria di Alessandro

Ronconi [Firenze, 1988), 2:91). For the religious observances connected with homicide

proceedings, including the carrying out of the. spear see Heitsch (1984) 14n.34; also
Glotz (1904), 70f.

79Cp. PL Laws 871AB, 873B, etc. ¢v ayopd 51mply = “in.assembly”,

“Volksversammlung”; see Ruschenbusch (1960), 144, with n.68; Stroud (1968), 52; -

Jordan (1979), 38f. MacDowell supposes that several references found in the orators
belong in th1s category (e.g., Ant. 6.34{f;; Dem. 59.9-10 [cp. Plérart 430n.17]).

80Also Lex. Seg.310.6-8; Poll. 8.90; Schol. Patm. ad Dem. 23.76(BCH 1, 1877,
138f.; cp. O. Riemann, “Remarques suf les scholies de Démosthéne et d’Eschine du
manuscrit de Patmos,” BCH 1, 1877, 185) None of these later notices, however, is

~ ‘independent. Both Pollux (cp Bonnér-Smith, 1:114n.1, 2:221n.1) and Lex. Seg. (cp.
- 310.8f. Tepl Tdv iepddv kal Tols yéveot) are clearly dependent upon Aristotle, while the -

~Patmos scholion obv1ously derives (at least in part) from PL Laws 874AB see nn.96
and 100 infra.’
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*scheme, and the communis opinio has tended to regard the family’s

proclamation év &yopd (b) and the proclamation of the Basileus (c) as

eessentially one and the same, often ascribing the confusion of the sources

to a variously dated historical alteration in which the family’s right to
make a legally bmdmg proclamation was given over to the Basileus.®!
MacDowell further ascribed [Dem.] 47.69 (évopdoTi utv kTA. = IL1) to the

- familial proclamation made év &yop,82 though most would prefer to see. -

this proclamation as identical with that made at the tomb.83 A final

" problem concerns the question of when atimia was imposed, and how the

imposition of atimia was related to these proclamations. It is well known '
that someone under indictment for homicide was atimos and enjoined
enpyeoeal TV voulucov;84. but there is some dlsagreement as to precisely
when atimia was legally effective.85. Despite this wide array of views,
however the actual evidence on.the subject of prorrheseis remains fairly
umform In fact, not one of the passages cited mentions all three procla-

" mations and, with the possible exception of [Dem] 47.69, none of these
'passages mentlons even two of thern.36 :

The only extended treatment of proclamat1ons is found in Ant. 6.34-
46. An unnamed Choregos had given one of his choreutae a potion to

' 1mprove his voice, and when the boy died as a result of the drink, the
. Choregos was threatened with a charge of murder. The passage mentions -

8150, U. von Wilamowitz-Moellendorff, Aristoteles und Athen (Berlin, 1893),
1:253; Latte (1933), 283f. (‘= KI. Schr., 386); Ruschenbusch (1960), 146, with n.80;
Piérart, 429f.; Pieri, 95ff. Bonner-Smith (2:220f.) and Harrison (2:9n.5) both resist.this
trend, though not unequivocally. U. Paoli, “La Notion de prorrhésis en droit attique,” ‘

RIDA, 3¢ ser., 3, 1956, 135-42 (= Altri studi, 243-49), thought the family made two

proclamations, each of whtch mvolved a different degree of ayxiotela; but see Pieri,
92n.8. :

82Als0 Rhodes, 640f.
. 83Eyjen, 262; Piérart, 432f.; Gagarin (1979), 309n.27; Pieri, 93f.
840p atimia, esp. as it pertains to homicide, see Harrison, 2:169ff.; Ruschenbusch, -

Untersuchungen zur Geschichte des athenischen Strafrecht (Koln, 1968), 16ff.; G.E. -
M. de Ste. Croix, The Origins of the Peloponnesian War (Ithaca, 1972), 397f.; Piérart,

. 427n.2; Hansen (1976), 70f., 991f.; Rhodes, 641; also J. M. Rainer, “Uber die Atimie in -

den griechischen Inschnften ” ZPE 64, 1986 163 72 Humphreys (199D, 33ff cp. nn.
25 and 51 supra.:

85paoli|(1956), 136f..(= Alm studi, 2445 cp. 1.224 infra), thought atimia
followed immediately ipso iure on the deed. But atimia is more commonly thought to

follow only on.the proclamation of the Basileus: so MacDowell (1963), 26 Saunders ’
JHS 85, 1965, 225; Hansen (1976), 99; Pieri, 92; cp Plérart 428ff.

860n PL Laws 874AB see n.100 infra.
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only two dlstlnct activities, amoypagecbar and mpoayopetev.87 The
‘speaker s'enemies, we are told, were eager to “lay a charge”88 of
homicide against the Choregos on the day after the burial. This charge,

however, was rejected by the Basileus on the sound procedural ground -
that it was too late in the calendar year to bring such a suit.89 The term

1
aﬂoypéq)t—:cecu, as here used, clearly means something more than simply
“to submit a charge in writing”, as is shown by the fact that the speaker

can say indifferently, as a result of its rejection by the Basileus, either that -

it was the speaker’s enemies who did not &moypégeobai the charge,? or
‘that it was the Basileus himself who did not do 50.91 - As such, the term
‘will mean something like “to register a charge”,92 and it must imply that
the charge has been duly accepted by the presiding magistrate. It is also
clear that it is only upon the regzstratton of the charge that any legal
consequences are to follow.93 For in the present case it is said that the
charge has not been registered (see above), and there are in fact no legal
consequences that have been laid upon the speaker;%4 - yet it has not been
denied that the speaker has been proclalmed against.9-

- Several conclusions may be drawn from this passage as regards at
least, late Fifth Century procedure. First of all, concerning &moypégeodal,

the following situation emerges: (a) amoypdgecbai is to be carefully

. 87Cp. Ant. 6.35 meloavtes 8t TouTous amoypdeegbal xal Wpoayopevely Epol

elpyeocban TGV voulpav, fyfoavto TauTnv ogliov éoeabal ccompliav kal aTariaynv

TGOV Mpayudtwy amdvtwy; also 34 mapegkeudaGovTo QM_MMML

eipyecfo Téov vouiucov

- 886.37 mpoBuior fioaw 9_119199916_011 HE. .
896.38 ouk eyxc.:po(n g_ugxp_q_w_@_g also 42f.; see p. 74 infra.

906, 44 46 &pEaptvols egov avrols &roypageotat’ ﬁth eBou)\ovro oS all mw ‘

- .&vtaiba a'rteypmpom'ro -&v afis eEov alTols arroypa\pcxcem oUk ameyphyavTo, etc.

916.41 xai B ™v éunv oTroudtiv ol qmow E0fAew. aUTOV [SC. TOV Baol)\sa]-

‘ amoypaeobar Thy Slxnv; 42f. EBe jitv. y&p TOV Bam)\éa Emeldh ameypayaTo. TPETs
i 'rrpoGlKao(a; Toifjoat.. oud™ cx'rroypdcpsoem nglou Tapd Tous UHETEPOUS véuou;

N 9250 Maidment, iri_ his Loeb translatlon, ‘see Minor Attic Orators I: Anuphon
Andocides (London, 1941); cp. Lrpsrus, 301ft., 810f.; also nn.103 and 175 infra.

93Cp 6.36 6 yap vt’iuos oUTeas E)(El. mims_n'g_xp__qm pbvou Blkny, srpyeoﬂm .

‘-rcov voplucoy; a]so n.85 supra. -

%4638 Kal ¢ gy Tous Talta unxavmuévousggé_xmy_asw 5 39f;
45f. :

956 40 éore Bewdv BéEat sTvcxr Tij' BouAd. mﬁwg_ggnuw o
* glpyeobon TGV voulilgov Umd TouTwv ol tcopov ot T TpoeTepalg owdvTas kal Sia--

“Asyopévous.
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distinguished from mpoayopevew; (b) it is only amoypéesabou that carries

‘any legal force; and (c) even amoypdeeaBa is legally binding only after

it has been accepted by the Basileus. These several distinctions, as we.
shall see, will prove to be critical to an analysrs of [Dem.] 47. Yet before
taking up these matters in any greater depth, we must ﬁrst consider the
implications of the passage for mpoayopelew. :

We see that the passage mentions only a single proclamation, to be

‘made by the family of the deceased, but which is not in any way legally
binding. This familial proclamatlon obviously, cannot be confused with

the proclamation ascribed by "A6. TToA. 57.2 to the Basileus, for such a

‘proclamation by the Basileus, if it in fact existed, could only have been .

made after the Basileus had accepted and’registered the charge. Itis, of
course, quite possible that the Basileus was required to offer such a pro-

.clamation after he had regrstered the charge.96 In this case, the followmg o
p1cture would emerge: the family’s initial proclamation would simply

announce their intent to prosecute 97 though this familial, proclamatron 5
would not have any legal force; a second proclamation, then made by the
Basileus, would su‘bse'queritl_y‘ announce that a process was-actually under
way — though this second proclamation would presumably be only the
oral pronouncement that a charge had been duly registered.%®

Now, it is easy to identify the familial proclamation described in Ant.
6 with the familial proclamation & tv ayop&, mentioned at IG i3 104.20-21.

" But there is also the question of the proclamation to be made at the tomb,

“attested by [Dem.] 47 69 (=1.2). We need to decide whether or not this
latter proclamation is distinct from the familial. proclamatlon of Ant. 6.
‘Put another way, because the second proclamatlon of [Dem.] 47.69 (=

* I1.1) is itself plausibly identified with the familial proclamation év ayopd,

we need to determine whether or not the two proclamations of §69 are
themselves distinct from one another, as MacDowell mamtamed

9GSee Schol.- Patm. ad Dem. 23.76 kat a1roq>épEl Thy ypcx(pf]v TpdS oV Baor)\éa.‘ )
Kal 6 Baohels dié Tol Kl‘]puxos KnpUTTE kal amoyopedel Tévde TOV aveAdvra Tov Beva, |

“uhy é'chx(vew lepcov Kal Xoopas "AtTiiis. Cp. n.100 infra.

970y, perhaps more accurately, it simply informed the commumty of the charge,
see Gagarm (1979), 309n.27; (1981), 151.

98Cp Thiir (1983), 607: “Die Ausemandersetzungen in'Ant. 6, 36-43 schemen mir -
nicht-um die...Annahme der Klage gegangen zu sein, sondern um die blosse Bestitigung

" der privaten Prorrhesis, die der Basileus offenbar nach 'voltig freiem Ermessen auch
.- noch in dreser Zeit vornehmen konnte
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As we have seen, some scholars hold that the two proclamatlons of
§69 should refer to the same act. This must be correct. As Gagarin
rightly observes, in the second proclamanon of §69 (ovoudo-n utv kTA. =
IL.1), the Trierarchos is advised to proclaim “not by name, but only
agamst the doer”. This must be a purely ceremonial proclamation, with-
out any legal s1gn1ﬁcance for a proclamation agamst an unnamed killer

obviously could not, all by itself, constitute the legal initiation of a Slkn -

@bvou.? In this case, however, the Trierarchos’ proclamation évop&oTi

utv kTA. is simply a ceremonial doublet of the proclamation to be offered "

at the tomb. As such, it is far easier to identify these two proclamations
than it is to separate them, since we nowhere else hear of two purely
ceremonial proclamatlons 100 :

Leaving aside, then, a possible post-registration proclamation by the
Basileus (A8. TIoA. 57.2; Schol. Patm. ad Dem. 23.76), we find in all the

evidence mention only of a single, non-binding, pre-registration -

~proclamation, which is once referred to the tomb ([Dem.] 47.69),

sometimes év &yopg (IG i3 104. 20-21; PL Laws 874A7), and occasionally ‘

not specified as to local (e.g., Ant 6) The solition obv1ously is to
assume the existence ofa single, non-bmdmg, pre-registration proclama-

‘tion made _usnally, if not exclusively, by the family of the deceased in an

99That the proclamation of\IL1 (dvopdoT utv xTA.) is a purely ritual procedure is;
in fact, amply confirmed. by I1.4.¢ (&gooicso&uevos; see p.35n.s supra), and IT1.1 (&
uv...kal & EEnyfoavTd pot ot ¢EnynTai, émolnoa; see n.u supra). Cp. the proclamation
made against an unknown killer (to be tried at the Prytaneion) which also, ulfimately,
was of a purely ritual nature; see 'A8. TTo\. 57. 4, with Rhodes, 648f.

) 1001"1 Laws 874AB (Eav && TeBvedos uév at Tis pavij, &dniog Bt o KTelvag ﬁ .Tég
uEv Tpopprioes Tas auTds yiyveohal kabdmep Tols &Alots, w& 5¢ TOV pdvov
T Bpdoavm, kat [A7 kat om. AO; see Diés ad loc.] EmBikdoduevov év &yopd knpifan
TG xTelvavTt TOV Kkal ToV kal deAnkéTt @dvou ui tmPBaiverv lepddv undk Ang xwpas
THs Tol TaBévTos kTA.) might be thought to indicate two such ceremonial proclamations
~ (cp., e.g., Gernet, Platon, Lois livre IX. Traduction et commentaire [Paris, 19171, 170;-
also Piérart, 434) since wpoayopevew and knpUEai seem to name two distinct actions un-
dertaken by the same person, one of which is prior to and the other of which is posterior-
" to.émBwaoauevov tv ayopd. Yet the distribution of T SpéoavTt and TG kTelvavT
(which otherwise appear together [so, at least, { Dem.} 47.69]) between the two clauses,
. shows that in fact the kai of A7 must be explanatory, not conjunctive. To judge from his-
punctuation; Burmet also took kat in'this way. The real contrast of the passage is given
. by Té&g utv. npocxyopeuew 8¢, which states that the proclamations (generalizing plural)
are the same ‘as usual; but in this case (3¢), one proclaims against the doer, that is
 (kai).... ‘(The Patmos scholxast to Demosthenes {n.96 supra) clearly did not take the
’ ‘passage in quite this way, since he claims that it is'the. Basileus who xnpUEai, and onty
' after the-charge has been brought [awopéper]. Whether the scholiast is here interpreting
Laws 874AB or merely adaptmg 1ts language this at least cannot be Plato s mcamng)
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‘ ‘asser_nbly‘(év a‘yqux), and dijstinct‘from‘any formal proclamation offered
by the Basileus upon his legal acceptance of the charge. Consequently,

while th’e communis opinio has tended to respond to MacDowell’s three-
fold division by conflating the proclamation ¢v &yop& with that made by
the Basileus, we should maintain this distinction and either identify, or at
least closely associate, the family’s proclamation ¢v &yopé w1th any ntual
proclamation offered at the tomb. 10!

The foregoing discussion has concerned the nature and number of

what are essent1ally pro forma announcements. The critical distinction,
~however, remains that between, the purely ceremonial proclamatlon(s) of ~

the farmly (mpoayopevew), and the formal lodging and acceptance
(registration) of the charge by the Basileus (4moypéoeoai). This simple
two-fold division (mpoayopelew/ cxn'oypqu)soeal) this noted in Ant. 6, is,

 in fact, already present in IG i3 104.20-23: Tposmiy 5t Té> kTévavTi &v

ayopd...ouvbidkev Bt..xal pparopas.102 Still more importantly, this same |
diViSiOn appears also in [Dem.] 47.69-70: Té&8e 5t oupPouletouév oo

E'm-:le] auTds ptv ou 'n'apayévou BYOU&OT! [k undevl mpoayopevew... dta
Tpds Tov Baothéa uh Aayxdvew, oudt yap... 103 Only after the charge has

been duly registered, finally, would the accused be subject to atimia.104

1017t is not necessary, of course, that these two proclamatlons be exactly identical

" in every instance, for they may reflect different aspects of what is generally a smgle set

of preliminary ritual requirements. The evidence does not encourage too gréat a dog-

".._matism on such matters‘ 1t is possible, moreover, thatin Drakon’s timé the proclamation
" made by the family was legally effective, and that its effectiveness was weakened as the

entire procedure was increasingly formalized. Yet all such reconstructlons of archaic
procedure must remain highly conjectural..

102while 11. 11-13 deal with the general problem of penalty and competence, and
13-20 discuss the right of pardon (aidesis) that follows d conviction, it is only in 11.20-23
that the code treats of the purely procedural aspects of the prosecution and there offers
the two, provisions mentioned in the text above. 104.23ff. then.tumns to other matters,
perhaps to the tréatment of accused and/or convicted killers. That 104.20-23 thus reveal
the same two-fold division found elsewhere is unaffected by the possibility that
‘ouvBiékev might possibly refer to cojuration (n 72 supra), since cojuration would still be
part of the actual trial procedure.

103g¢e the outline of the passage offered in the text above, w1th nn. ad loc, esp. -
'p.34n.p supra; also Jacoby [1949], 243f.n.44. While we cannot be certain that
Aayx&vew is an exact synonym for &moypéeectan (n.92 supra; see MacDowell [1963],
'34), the two expressions clearly describe. related acts; for Aayxdvew, see Lipsius,

816ff.; Harrison, 2:88f.; seen.175 infra. Alsocp,B. Borecky, Survivals of Some Tribal

Ideas in Classical Greek. The Use and Meaning of Aayxdvco, 8a'réoual and the Ortgm

" of ioov Exetv. loov vépew, and Related Idioms (Prague, 1965), 35f.

104Dem. 23.80 (cp. Lipsius, 324ff.; Harrison, 2:226ff.; Hansen [1976] IOOff
Gagarin [1979], 114ff.) does not contradict this, for the passage does not refer to dzkat at
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 Afinal problem that must be addressed concemns the syntax of el rig
tpootikeov ot (§69) in L It is often supposed that this clause is

syntactically dependent upon TpoayopelEy, SO that the sense will be that K
the Trierarchos is to make a proclamation at the tomb to see whether there -

are any relatives about.195 Gagarin argues this view by claiming that the

position of the clause supports this interpretation; also, that this interpre-
tation gives the best sense to the passage thus: while the Trierarchos -
should make a call for the relatives to appear (m order that they may lead

the prosecutron) heé should not proclalm against anyone by name, since

- he was not present as a witness to the crime. - The position of the clause,

however, proves nothing at all, and the grammar suggests, if anything,
that e 75 is more likely to be subject of the infinitives than their object.106
But more importantly, the contrast of the passage, as we have. noted, lies

" not between what the Trierarchos should and should not do, _btlt rather
between what the exegetes officially expound as general religious law (I),
and what they unofficially advise the Trierarchos to do on this particular
occasion (II). This, however, strongly suggests that ef Ti, occurririg in the
section where the exegetes officially expound on religious law (I), should ‘

be taken simply as the indefinite subject of the 1nﬁn1t1ves 107

~ all (n.b. &wdyew é€eoTwv), and only implies that atimia is, as‘it were, retroactive in the
case of apagoge. This would be a reasonable exceptlon to the rule inasmuch as apagoge

would be the procedure used precisely in those cases in which no Bikn évou (and thus,
no formal registration of the charge) had, in fact, been lodged. In such circumstances,

atimia might be presumed by the arrestor, with the presumption resting on the condition v_
that a conviction would result. This indeed would explain the superadded restrictions-

mentioned in the passage, including the gentle treatment accorded to the prisoner, and
the one-fifth vote requirement (on which latter point, esp. in its’ apphcatlon to apagoge,
see Hansen, Eisangelia. The Sovereignty of the People’s Court in Athens in the Fourth:
Century B.C. [Odense, 1975], 29f.; also [1976], 63ff.), neither of which is applicable in

an ordinary dike. Atimia, in other words, might be presumed in certain cases of

apagoge, but only at the arrestor’s own risk; cp. Thiir (1983), 607f.; cp- b. 176 infra. -
105 reston, 182; MacDowell (1963), 24; Gagarin (1979), 309n.27.

106see Piérart, 432n 27, who correctly notes that -rrpocxyopeusm regularly takes an .
~ infinitive, not an object clause.

107The infinitives of II are clearly directed at the Trrerarchos (T&Be BE

‘ouuBou}\suouév gol). This is not the case in I, where no hint of any such definite subject
is given. Consequently, we need to supply an indefinite subject for the infinitivés in-any "

case. It would be very difficult, therefore, for a reader, when sighting such an indefinite.
clause as & Tis kTA., to take this clause as anything other than the requisite indefinite
subject of all the surrounding infinitives. el Tis is so taken by Gernet and Murray in their

translations; also Evjen, 262f.; Bonner-Smith, 2:218. Pieri, 93n.12, cites Harpocration

s.v. émeveykelv 8épu (= FGrH 334 [Istros] F14; cp. 323a [Hellanikos] F1, with comm.
ad loc.), where Istros is reported as saying that it is the relatives who carry out all the
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‘ We caii nbw“dis‘cern the flow of the initial stage of the argument (I-
I1.2). The exegetes ask whether they should expound only (tEnyvocavral
..uévov) or advise also (n xal cuuBou}\euooacw) The Tnerarchos requests .

both. So: (i) first of all (mpé>Tov utv) they expound that, if the nurse has

any relatives, it is the relatives who should carry a spear at the funeral,
proclaum at the tomb, and sit guard over the grave for three days. All this

‘is a general ritual requirement (= I); ;108" (i) but their advice to the
‘Trierarchos in this particular instance (x&8e bt ouuBou)\suouév gol [-II]) is

that (a) as he was not present at the deed, the Tnerarchosw should not
proclaim against anyone by name, but only against the doer (= II.1), and
(b) that he should not formally lodge a charge before the Basileus (mpds

|
Tov Baoihéa iy Aayxdvew), because the victim was neither a relative nor a

slave, and the law orders that the prosecution falls to these sc. to the

relatives and the ‘master (— 11.2). The shift from I to II thus marks a shift

from the expoundmg of general ritual requirements to the exegetes’
advice as to what: the Trierarchos should do on- this particular

occasion.109. This advice is two-fold (I1.1-11.2): the first portion of advice ‘_
(IL.1) concerns how the Trierarchos should respond to-the ritual need for

- a proclamation (Twpoayopevev); the second portion of advice (II.2) -

concerns how the Trierarchos should respond to the legal question of
whether or not to register a charge with the Basileus (Aayxéavew).110

Now, II.1, as we saw, refers to a purely ritual proclamation. As such,
‘while I.1-3 has stated the generdl ritnal reqliirements which include a
proclamation to be offered at the tomb (1.2), 1.1 advises the Tnerarchos )
on how to respond to these ritual needs in the present instance: because
he was not present at the deed, he should not proclaim against anyone by.”
name. But — and this is the point — none of this affects the question of

" who has the right to prosecute For the fact that the Trierarchos was not

present at the murder is, to be sure, given as the reason why he should not -

ritually proclaim (npoayopeuew) against anyone by name; butitis nor

given as a reason why he should not formally bring the case to court (uf ‘
Aayxévew). This last point, which alone is deterrmnatlve of the purely
legal questron of whether or not the case would go to tnal is not men-

actions at the tomb (Bi& TO véutpov €lvar Tols pootikouct TolTov TovV 'rpc'mov UET-
épxeoecn Tols povéas;. see FGrH IIIb Suppl I, 513n. 2) :

- 108gee p. 33n.k supra. , PR
109This i is also recogmzed by Pieri, 93.
11(’Sev: n.103 supra.
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troned untll IL 2, and it receives its own ]ustlﬁcatron only in the lines that

follow it.111° As such, the fact that the Trierarchos was not a witness s 1))
does not bear on this latter pomt (IL2) in any way atall.112

The second piece of advice (I1.2) is that the Trierarchos should not
‘brmg his case before the Basileus (uh Aayxévew). This injunction is
followed by two ydp clauses, each of which supplies the ground of its
immediate predecessor I.e., the Trierarchos should not prosecute (IL.2)

because (yé&p) it “is not in the law” to do'so (IL.2.a); and it “is not in the
law” because (yd&p) the nurse is neither a relative nor a slave, while the
law enjoins that the prosecution “be of these” (I1.2.b). This question of

-status and relationship is the only reason given by the exegetes as to why
‘ the Tnerarchos ought not to prosecute (uf )\ayxéwew)

Taken be 1tself, without any additional context, I1.2 might appear to
be ambiguous. As we saw, oudt y&p &v T& vépep toi ool is susceptible, on
 purely. syntactical grounds, of more than one solution;!13 the same is

111See the outline offered in the text above, with p.34n.p supra; cp. Kidd, 217

lleV_]en (263), MacDowell (19, 94), Gagarin (309), and others, are therefore
' m;staken in the claim that one of the reasons given to the Trierarchos not to bring the

case to trial is that there were no credible or persuasive witnésses. It is pointless, more-
. over, to insist that, because of the proximity of the two pieces of advice, the failure to

- proclaim by name must béar on the injunction not to prosecute: there is no evidence that
v prosecutxon requzred a-ptior (ritual) proclamation by name, and it is just as easy to.argue
that it is precisely because the Trierarchos was not to prosecute that the exegetes thought

it would be more proﬁtable (T& otpgopa) for him not to publicly announce the killer’s

- name. At any rate, it was not legally necessary that the prosecutor in a Sk pdvou
himself should be an eyewitness to the deed or, for that matter, even that there be any.

witgesses at all (Ant. 2.1.1-2; 6.18, etc.), though it may well have'been difficult to gain a-

.- conviction in the absence of such evidentiary proof (see Carawan, “The Tefralogies and
. Athenian Homicide Trials;,” AJP'114, 1993, 243ff., with n.16;. also Bonner [1906), 129).
Still, there were witnesses to the deed i in question (both women and slaves [§§52 53,56,

‘etc 1) as well as neighbors (§60 Hagnophilos) who saw the commotion:  in oné way

*(n.65 supra) or-another (see esp. Bonner [1905], 24f., 31-38; Bonner-Smith, 2; 130f;

also 126ff.,, 223ff.) all these accounts would have been mtroduced into the case.’

113See n. 52 supra.
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possibly true of Toutcov in both appearances.!14 But I1.2 is not given in

isolation. First of all, IL.2 is followed by an extended éote clause, given

“in I1.3." To be sure, students. of the passage have not been sufficiently

clear as to exactly how IL.3 (= III.3) relates to II.1 and 1.2 (=01 1 and .
II1.2).115 Yet this question can be settled easily. As II.1 refers to a purely
ritual requirement that the Trierarchos is to, and subsequently does,116

- undertake, while II.2 unequivocally states what the Trierarchos is not to -

do,117 it clearly follows that II.3 (which warns the Trierarchos not to
swear at the Palladion)!18 must primarily refer to what the Trierarchos is
ordered not to do (at IL.2), and not to what he is advised to do (at IL.1).
Besides, Siopei ¢ml TahAadieo refers to a legal oath to be taken at the court
of the Palladion, and ‘not to any ritual oath, and so can only warn the
Tnerarchos ‘what will ensue if he ignores the exegetes’ injunction not to
bring the case before the Basileus (I1.2). This is confirmed by the doublet

of II1.3, where yeloaoBm 8t wpds Guas (sc. the jury) kal Siopdoacdan...olk .

&v étdAunoa must likewise refer not to what the Trierarchos does do in

TIL1 (= IL1), but only to what he will nof do in IIL.2 (= IL.2).  In both

instances, then, the warning not to swear given in #3 is seen to follow. .
closely on the legal prohibition mentioned in #2, and does not refer in any

- meaningful way to the ritual injunction of #1. core, in other words, gives
“the result of ignoring the exegetes’ advice not to prosecute (uty

}\cxyxdvew) "As such, I1.3 (= III. 3) prov1des us with a specrﬁc context for

~an interpretation of I.2 (=1I11.2).

Furthermore, as was shown in our outline of the passage, II and IIT
are obvious doublets of one another: IIL.2 closely corresponds to IL.2; -

', [L.3 corresponds to IL.3. As such, the oath mentioned in §73

(BiondoacBal avtds kal TV vidv kal THY yuvaika kTA.) must be identical

114See'p.24_n.c above. Grace’s view that ToUTcwv refers not to the victims, but
only to the relatives and master, would clearly entail a restrictive interpretation of the

-law. But it should be noted that even if ToUTcov refers to the victims of the crime, it

nevertheless follows that inasmuch as these victims are explicitly defined as being either
“relations” or “slaves”, the 1mphcat10n remains that it is the relations of these relations
or the masters of these slaves who are to prosecute. :

11530, e.g., MacDowell (1963), 95 (also Grace [1975], 10n. c) assumes that ¢oae

"xTX. follows as the result of II.2; - but MacDoweil, 19 and 94 (also Evjen, 263f. )

implicitly take é&v ptv (IL3.3°) to refer-to II. 1 and the absence of persuaswe w1tnesses
116Cp; 11.4.9; TILL.
117Cp: May; 112,
118gee p;35v'n.q supra.
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With the oath mentioned in §70 (si EtouE_T...ett'rro§ xal 1} yuvtykal T maidla v
xtA.).119 Indeed, given this, it is all but necessary that the parenthetic oath

of §72 (xal v T Sprep 81op[Cs'rcu & T mpoorikeov totl), which clearly men-

tions an oath of relationship, should also refer to the very same oath as do
§§70 and 73.120 The passage thus appears to mention only. one single:
.oath, and not several different oaths as MacDowell suggests. In this case,

‘we have quite an extended context with which to operate 1n our attempt to
analyze the precise srgmﬁcance of 1. 2 (=11L.2). ‘

mors as we saw, follows only as the result of II.2, and comments‘

solely on the injunction not to prosecute (i )\ayxdvslv) It does so by
: mtroducmg a'single, complex condition that is minatory (el Bioiel...xefpeov
Te 86€eis.. k&v....).. As such, II.3 consists in a warning not to swear the
diomosia at the Palladion. . Now, as the only reason given‘for the

mJunctlon not to prosecute (I1.2) is this question of the status ‘and relation -

of the nurse, the subsequent warning not to swear at the Palladion (I1.3)
- must also refer to this questlon of status and relatlonshlp For, in the
present context, there is nothmg else on which it is relevant to- warn the
' Trierarchos not to swear. The point, then, i is that the Trierarchos is not to
prosecute since the woman is neither a relative nor a slave with the result
that (cdot’) if he does swear at the Palladion, dire consequences will
ensue. The same logic holds with reference to the swearing at IT1.3.12!

Secondly, just as IL.3 warns of the consequences of ignoring the
injunction of I1.2, so II1.3 is the Trierarchos’ response to the injunction of

111.2.122 In this way, yetoacBai 8t mpds uuag Kal 8|ouéca09al xTA. clearly

states that if he is to ignore the exegetes’ injunction not to bnng the case
before the Basileus, the Tnerarchos would have to lie and swear — ‘which

119See p- 37n y.supra.

120Thls has been denied by some; see n.57 supra But n.b. the article T, whrch »
presumably refers the reader to an oath already mentioned — viz., , that of §70. Those
~who deny that the parenthetic clause clinches the restrictive reading of the law ought . .

therefore. .to reject the clause outright as a gloss though no one to my knowledge has:
done so. This solution, which.would have no. manuscript authority, could not be-
_ disproved. But if the clause were a gloss, then either it would represent a separate and
) ’conﬁrmatory historical tradition, or it will have been an inference drawn from our very

passage, in which case the ancient glossator, at least, already mterpreted the oaths of
§§70 and 73 as clearly 1mplymg an oath of relationship. .

‘ 121gee'n 58 supra. The context in bothi §§70 and 73 thus connect the sweanng of
‘an oath to the problem of relatronshrp On the ‘dire’ consequences, see text ‘below.

122y § e T véjcv oUkéTL uor Tpooiikev, Hiouxiav elxov. KE)\E\JEI ycxp 6 vouo;
g0l B¢ olrTe...oUd" ai.. mpsn‘o ycxp yevoaobar Bt...kat Stouoocxcem .oux &v s'ré)\unca
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he will not do. Yet the only lie that can be at issue, again irt the present

context, is a lie concerning the status and relation of the nurse, since there

is no other reason given by the exegetes for the Tnerarchos not to-

prosecute. Consequently, inasmuch as both the oath and the lie must

refer to the very same question of status and relationship, it is clear that

. yetoacar..kal Boudoacbai should be taken as a hendiadys.!23 "III.3
 therefore claims that in order to prosecute, and thereby circumvent the

exegetes’ injunction not to do so, the Trierarchos must “falsely swear”
about the status and relationships involved. And as IIL3 is a doublet of
I1.3, the same implication holds also for the earlier warning not to swear
at the Palladion. This, of course, is »suf_ﬁcient to prove that it is only by -

 lying under oath about the nurse’s status and relationship that the Trierar-

chos could prosecute for murder and, a fortiori, gain a conviction — as
the Trierarchos hxmself clearly suggests atIM.3.c: yedoaoBa Bt Trpbg Uuds
kal 81ouéoaoem ...OUK GV ETé}\unUa. oub’ &v el e fj8ev &l alprijooitit alrrols: -
From this it should be clear, even apart from the explicit statement
offered in the parenthetrc clause, that the Trierarchos has in view-an oath

~ of relationship that he supposes must be sworn by the prosecutmg parties

if the case is to be tried; and .consequently, that the law was thus pre-

- sumed to be legally restricted to the relatives and the master of the victim.

As such, at least as presented by the Trierarchos, ‘there was no ambiguity
in the law on the question of who and who alone had the right to
prosecute 124

These conclusions, drawn from a consideration of the text, are fully
consistent with the larger picture provided by the speech. The Trierar-
chos, as we noted, is trying to prejudice the jury by pointing out how
wickedly his opponéents behaved in the events that led to the old woman’s
death.125 He also strongly emphasrzes the pathos mvolved as this old and v

12350 Grace (1975), 11 Evjen, 264 cp. n.60 supra. For the use ‘of hendradys in -
‘Greek see D. Sansone, “On Hendiadys in Greek,” Glotta 62, 1984, 16-25.

124we should therefore retain the usual accentuation of Zo1w in §70; whrch

. thereby remains an explicit statement that the law Wwas thus restrictive; see n.52.supra.

‘ 1251e diabole (cp. Ar. Rhet. 3.15); see n.51 supra, and n.253 infra; also §§52-61
X1 Geéqmuos avTl Tol Ty kaTadiknv dmohapeiv...eABcv Hov & mpéPata AauPével

..kal Talta &xouav oUk ¢Eripkecey auTols. &AN’ EmeioeAB6VTES...kal éKch)\évres v
Bupav Egeqaopﬁcmrro MévTa AdBovTes... ATeloTmd&ow... fipralov..anayopevoons: .
ThHS yuvaikds...Td ‘Gpydpiov alTols Kellevov elvar émt i) -rpc(rrel;n LaAA&... oUT
Bigdecav...coaTe uq>muol utv ol Bpaxlioves kal ol chprrol Gpuxas 8 v ) 'rpaxn)\co
efxev ayxouévn..eis Tolto 8" fABov movnplas ddaTe... oUk tmavoavto &yxovTes Kkal
TUTTOVTES THY Ypaiv. .
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faithful nursema1d who had been a devoted servant throughout her entire
life and who now, after freedom and the death of her husband, with.no
surviving kin, and still: thoroughly dependent upon the charity of her

former master, nevertheless remained so faithful as to suffer a brutal'
"death in order to save a little cup (16 kupBlov) from these marauders.!26

At the same time, the Trierarchos tries to show that he himself had acted
with all scrupulousness and without being overly litigious. He consulted
not-only the exegetes, but also. the code itself and his philoi, and he
everywhere received the same advice: that he should perform the ritual
requirements, but that he should not prosecute since the law enjoined that
relatives and masters are to do s0.127 Yet the Trierarchos takes great
pains to show that for all her dependency, the 0ld woman was not in fact
his slave — for she had been freed long ago by the Trierarchos’ father.128
And he concludes by noting that he would have needed to lie under oath

~about the status of the nurse in order to bring a prosecutlon — Wthh he -

would not dare to.do.

Itis not the case, then, as is sometlmes argued that the Trieratchos’

speech shows signs of special pleadmg that betray a weakness in his case;
that he appears to be trying to ]ustlfy “his failure to prosecute; that
» either he or the exegetes offer “other reasons’ * why he should not do so,
- apart from this question of the nurse’s status; that if the law were as
straightforward as proponents of the restrictive view maintain, the Trier-
‘archos “would surely have made this clearer”.129 In fact, the Trierarchos
could hardly have been more explicit about the fact that he is told not to
prosecute because, and only because, the law orders relatives and masters
to prosecute;!30 and he unequivocally implies that he could proceed only
if he dared to falsely swear an oath that, he remarks parenthetlcally,

126§§55ff Tthh Tis Euny.. 'n'pscBuTépcx .elvous kal TioTn kal...ypaiis fiv xal oUk By
auThv o Opéyeov...avaykaiov olv Ry uf nepuBElv &vBeels GvTas uriTe TTOAV yevouévny
unTE nal&aywyév -&XA& kal Tis TTfs TO kupBlov AaBovons.. va wiy olTot AaBotsv
»ouTm BiéBecav...chote uqamuot ’a’xTn Tolvuv ﬁuépg é're}\eu'rnoev 1 o,

127112.00 =112 v ‘
_ 128g55f, d(q)sluévn ékeueépa Umrd Tol MaTpds Tol Euol, ouvddknos 8% av8pl é'n'ElSn
aoelfn tAeubipar s Bt oliTos &mrébave..ifraviikey s Ept....ShaTe kal T yuva\
Bouhouévy fiv Torattny ou<oupov HET’ aUTiis pe katakimev. §70 ol ydp tomv v yéver

got..oUBt Bepémaiva, ¢ Gv ou Aéyers.... §72 OUKEKTL-(N.8)...00TE yévEL..ou5" al
'espanmva ve (B.W): ageito yap...eAeubépa kal xcopts oKl (n i) kal avSpcx EoXEV.

129Gagann (1979), 308, 311; MacDowell(1963), 176, with n.52 supra
13OCp I.2.a; 112,
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defines relatlonshlp 131 The only points that require any spec1a1 expla-

nation, and which the Trierarchos is at pains to establish, is that the old
woman is indeed no longer a slave, and how it is that she nevertheless

_came to be a servant in his household.!32 Yet even this requirement is

easily explamed ‘Anyone (such as a jury) lookrng at the situation, but

- who was not intimately familiar with the details of the Trierarchos’

household, would probably assume that the old servant was still one of
the Trierarchos’ slaves: manumission was generally a private act, not

‘widely publicized; records (at least in Athens) were not often kept. As.

such, the freedman status of the nurse would not be widely known.133

_The point would have to be made clearly and empbhatically that the

woman was not actually a slave. And this, in fact, is precisly what the
Trierarchos does. There is no other special pleading, however, of any
sort. ‘

We may now return to II. 3 and so conclude our analysis of the
passage. The principal difficulty concerns the s1gn1ﬁcance of ploviioar in
I1.3.5.134 113 presents a single condition with a complex apodosis -
(xe(pwv T 86Eeis oIS elvat k&v KTA).. Xelpcov Bégexg moAAoig elvat simply
means that the Tnerarehos reputation will suffer if he swears at the

131THe fact that the Trierarchos was unsure as to precisely how to proceed, that he
had to make i inquiries of the exegetes, that even then he still had to consult both the stele

-and his philoi, proves nothing. The case was obviously a little murky on several -
- grounds, including that of the nurse’s status (see text below, with n.133), and the

exegetes clearly were to be consulted in'such a circumstance. But their advice was bind-
ing only in ritual matters, and it was therefore only proper that the Trierarchos should
also consult both the written laws and his personal advisors — who, in fact, came to
exactly the same conclusion as did the exegetes. Thus, upon investigation, the law was

" deemed to be perfectly clear, and the Trierarchos, though not himself a legal expert, has

no qualms about his failure to prosecute, and even uses this fallure as proof to the j _]ury
that he was not a litigious sort of fellow

132g¢e. esp: §68 Ereidh 'ro(vuv ¢TeheUnoev, fiABov dg ToUs ¢EnynTas...kal
Binynodunv. auTols dravra T& yevdpeva, Ty Te &Py Ty Todrewv (1.125), xal Thy

elivorav Tiis avpdomov (n.126), LJ.Qs_eIx_uﬂny_em_Qmig (n.128).

133pem.29.25-26; see H. Radle Untersuchungen zum grlechtschen Fretlassungs-
wesen (DlSS Miinchen, 1969), 8ff.; idem, “Freilassung von Sklaven im Theater,” RIDA,
3¢ ser., 18, 1971, 361f,; also G. Foucart, De Libertorum Conditione apud Athenienses
{Paris, 1896), 13f.; Calderini, 269 Gemet (1954—60) 2:223n.2; Grace (1975), IOnn e, g
Evjen, 262n.34.

134See n.6l. Obvrously, it will not do to seek just-any possxble sxgmficance and=
then to use this possibility to offer a radical interpretation of Attic homicide procedure.
Rather, we must interpret g8ovrioet in the light of probablhty and in a'manner consistent
thh the sense of the passage as a whole. ‘
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Palladion.135 kal then introduces two consequences that will vividly
follow (Emespknkévar/pBoviicer) ’dépendihg on whether or not the Trer-

“archos gains a conviction (Bav utv..taw 5¢). If we assume that Te.xal is
coordinating, then.we find that the Trierarchos has failed to explam either-

‘why, or in what manner, his reputation will suffer as a result of bringing a

prosecution. It is therefore best to take Te..kal as explanatory so that the -
‘sense will be that his. reputation will suffer regardless of the outcome —

ie., whether hefails or succeeds in ga1n1ng a conviction.!36

CIL 3. 5 (dav utv. & cx'rroq>uyn o, e‘rncopknkévcu) states that if the Trlerarchos o
fails to convict, he will be thought (54Eeis ToAAois) to have perjured o
himself. This could. be taken to refer exclusively to II.2, so that the sense:

‘would be that if he lies about the status of the nurse, and yet fails to

convict, it will be because he was caught lying and people will therefore
‘ know that he lied about the status of the nurse. ‘But this assumes. that the -
jury would judge the case on purely procedural grounds, which is not

- wholly satlsfactory,137 and it places the emphasis on the fact that he will
bé found to be a perjurer (Bégstg moAAois), whereas. the real emphasis
. obviously falls-on tmcopknkéval, It is therefore better to take [I.3.5" more
broadly as indicating that an acquittal would mean that the jury did not
believe his account of the matter generally, and therefore thought that he
had perjured himself when he swore the diomosia at the Palladion — all
of which would surely result in a loss of the Trierarchos’ reputation.138
ThlS, at least, explains the emphasis on émcpxnkévai, while still account-

ing for 1ts grammatical dependence on 86Eeis Tohois. It is not necessary,
however in any way to connect this with II.1 and the absence of

persuas1ve WltnCSSCS asis sometlmes dOIlC

135Lys. 16.3; 32.3; Isoc. 19.4.

136For this commonly overlooked use of Te...kal, see G. J. de Vries, A Commentary ‘

on the Phaedrus of Plato:(Amsterdam, 1969);-105f. (ad P1. Phdr. 242B8-9); Verdenius,

“Notes on the Prologue of Euripides’ Bacchae,” . Mnem., ser. iv, 33, 1980, 11 (ad, Bur. -

Ba. 43); also Forman, 283. So; apparently, Gemet (1954-60), 2:223 “Si donc vous

prétez au Palladion..., tu te’ feras du_ tort dans I’ opinion: sr 1 adversaire est acquitté, tu . '

passeras pour parjure s’il est condamné, tu seras mal vu.” Dareste and Murray both

" incorrectly render- the kal as a° ‘mere’ conjunctlon More recent writers have’ typxcally‘

1gnored this question. .
- 137gee pp-101- 102 infra

138While a dike pseudomartynon (n 46 supra) could be brought for bearing false
witness, there was no legal penalty for perjury as such, and no legal penalty for falsely

swearing the diomosia. The sanctions were social and rehglbus See Bonner-Smith, -

2:190; Glotz (Darem.- Sag ); 768f.; Haussoullier, “Epiorkia,” in Darem.-Sag:, IL. 1 697,
Latte, “Meineid,” RE 15.1, 1931, 349ff. (= KL Schr., 370ff.).

“ Ps‘-Demosthenes a7 o v'53f _.

11.3.5"" (¢&wv 5t #Ans. @bovrioel), on the other hand must presuppose
that the Trierarchos lies,!39-and the only point on which he could be lying

" concerns the status of the nurse. Obviously, there can be no quest1on here

about the truth of the events, for t&v 5t kTA. is part of the exegetes’ advice,
and the entire section is predlcated on the exegetes’ assumptlon that the

" matter is as the Trierarchos says it is.140 The only question, then, as

MacDowell realized, is this: if the Trxerarchos lies so successfully as to
gain a conviction (éAns), then why should he be govfioai? Le., if he wins
the case by lying about the nurse’s status, then presumably it would not

' be known that he had lied, and so: there would be no reason to incur

resentment 141 ‘Now, gBovrjoer must refer to human resentment, and not to..
divine jealousy.142 - As such, I1.3.5° is admrttedly vague and rhetorical.
Syntactical balance, after all, is surely as important to the writer of this
speech as is precision. Yet several solutions are possible. It may be that
the prosecution of a citizen on a slave’s behalf was an unpopular act in

" itself;143 that enmity was always likely to arise from prosecution; 144 or -

that the action would seem in any case due to purely personalnloﬁves 145

~ More plausible, perhaps, is that even if the many did not know that the

Trierarchos had lied, he would still be acting in an overly litigious
manner.!146 On either ground, the g8évos thus incurred would result in a
loss of reputation. ‘

Fortunately, we need not be dogmatlc on any of these points. One ,
might prefer some other, though similar explanation. What is important
for our purposes, however, is that absolutely nothing about gBovficel
compels us to conclude that a prosecution must be possible even when the
status of the nurse is known.  Indeed, such an interpretation of g8ovrioer
would not only overturn our entire understanding of Attic homicide -
procedure on the basis of this single ambiguous word; it would actually
contradict the sense of the passage as a whole — a sense that we hope has

139Cp. IL.3.c’; and text supra.
140Cp. §70 ¢€ cov oU Aéyess.
- l4lgecn6l. |
142gee n 61,
143gee Evjen, 263; cp. Grace (1973), 18,
1441 ys. 1.44, with Bonner—Smlth 2:51f.

145MacDowell (1963),19, 94; but cp Bonner—Smxth 2:41ff; Bonner (1927)
109f., 122-27; Evjen, 258n.13." v

146See n.51 supra.‘
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been’ securely established on grounds that are wholly mdependent of

- @Bovriger.. - ‘ ‘
Fi}nally,‘ we may add, for eompleteness-’ .sake; that TIT.3.c (ol y&p

oliTeas. TolTous wad, cbg guauTOV PIAG) recounts, in summary fashion, the
‘Trierarchos™ acqu1escence in the exegetes’ clalm (at I0.3.y/8) thatitisin . .

the Trierarchos’ own self-interest not to prosecute The sentiment here
expressed is a common one.147 : :

Nothing in the passage, then, supports the view thata prosecution -
could be undertaken even by one who was neither a relative nor master of

the victim; nor does the Trierarchos hmt at any ambiguity within the law
that might be explortable Quite the contrary, a detailed analysis of the

- passage reveals that the Trierarchos himself unwavermgly assumes that
he could proceed only if he lied about the status of the nurse; and the .

only possible anomaly, concerning qaaovﬁc;l, is easily explamed on this

account. The law as presented by the speaker of [Dem.] 47 is thus seen to -
be restrictive in the usual sense that only the relatrves and masters of a

slave were allowed to prosecute a Blxn pdvou. -

: 1475ee Eur. Med. 86, with D. Page Eunpzdes Medea The Text Edrted with -
Introductron and Commentary (Oxford 1938) ad loc.; a]so Lys. 1.1; cp n202 mfra

 CHAPTER THREE
* (Plato’s Euthyphro 3E7-5D7T)

The final passage for corrsideration comes from Plato’s Euthyphro.

~ Since our discussion requires the reader’s famrlranty with the general

course of the dralogue it will help to begin our analysis with a brief
summary of the work as a whole. As.we also need to consider several
specifics of the passage, I append the text of 3E7-5D7.148 '

148 A1l references to.the text of Plato, unless stated otherwise, are to J. Burnet,
Platonis Opera. Recognovit Brevigue Adnotatione Critica Instruxit. Tom. I-V (Oxford,
1900-07); but the following critical editions of the Euthyphro should be consulted with
regularity: M. Schanz, Platonis Opera Quae Feruntur Omnia ad Codices denuo
Collatos (Lipsiae, 1875); idem, Platonis Euthyphro in Scholarum Usum (Lrpsrae 1887);
M. Wohirab-C. F. Hermann, Platonis Dialogi Secundum.Thrasylli Tetralogias Dispositi.

 Post Carolum Fr. Hermannum Recognovit M. Wohlrab, vol. 1 (Lipsiae, 1887); and now .

(though their decision to abandon Burhet’s lineation is. unfortunate) E. A. Duke, W. F.
Hicken, W. S. M. Nicoll, D. B. Robinson, and J. C.'G. Strachan, Platonis Opera.

* Recognoverunt Brevique Adnotatione Critica Instruxerunt. Tomus 1. -Tetralogias I-11
(Oxford, 1995): “Euthyphronem...Nicoll suscepit...at...persaepe de locis difficilioribus

inter nos consultabamus” (xx). The most recent, scholarly commentaries on the
Euthyphro remain those of J. Adam, Platonis Euthyphro (Cambridge, 1926), and J.
Bumet, Plato’s Euthyphro, Apology of Socrates; and Crito. Edited with Notes (Oxford
1924). Only two full-length books on the. dialogue have appeared in the interim: R. E.
Allen, Plato’s “Euthyphro™ and the Earlier Theory of Forms (New York; 1970), and L.
Versényi, Holiness and Justice: ‘An Interpretation of Plato’s Euthyphro (Lanham, New
York, and London, 1982). This state of affairs is quite rematkable, given the torrent of
literature produced on Plato each year. Serious students of the dialogues should always '

~ consult the older commentaries, which continue to be.of enormous value, though now-

adays they are widely ignored. The most important of these, as regards the Euthyphro,

-are (in reverse chronological order):  W. A. Heidel, Plato’s Euthyphro with Introduction

and Notes (New York, Cincinnati, and Chicago, 1902; rpt. 1976); M. Wohlrab; Platons
Euthyphron fiir den Schulgebrauch, 4 verb. Aufl. (Leipzig, 1900) (= C. Crén and J.
Deuschle, edd.; Platons. ausgewahlte Schriften fiir den Schulgebrauch erklirt [Leipzig,
1865-1931], vol 3.2); Schanz, Sammlung ausgewiihlter Dialoge Platos mit
deutschem Kommentar. Erstes Béindchen. - Euthyphro (Leipzig, 1887); R. Fritzsche,
Platonis Meno et Euthyphro Incerti Scriptoris Theages Erastae et Hlpparchus
Recensuit Prolegomenis et Commenitariis Instruxit (Lipsiae; 1885), which is Fritzsche's -
completely revised version of G. Stallbaum, Platonis Meno et Euthyphro Itemque Incerti .

-Scriptoris Theages Erastae et Hipparchus. Recensuit et Prolegomenis atque Com-

mentariis Illustravit (Gothae et Erfordiae, 1836) = Platonis Opera Omnia. Recensuit et

‘Commenitariis Instruxit (henceforth = Plat. Opera Omnia), Vol. VI, Sect. i {Gothae et

Erfordiae, 1836; rpt. New York, 1980); also, see this same author’s Platonis

" Euthyphro. Prolegomenis et Commentariis llustravit G. Stallbaumius. Accesserunt
+ Scholia Graeca ex Codice Bodl. Aucta cum Annotatione Ruhnkenii (Lipsiae,. 1823).

These two editions differ in many important ways, and despite the author’s own judg-




